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YACTbH |
CBOBOAA ACCOLIMALLUM






OT COCTABUTEAEHN

CBo0Ooya acconnanuii Hapsity co cBoOomo# coOpaHuii, CBOOOIOI BBIpaKEHHsT MHEHUS 1
MIPaBOM Ha CHpaBEUIMBOE CyaeOHOE pa3OMpaTesIbCTBO SIBISIETCS OAHUM M3 (pyHIaMEHTaIIb-
HBIX TIpaB 4eJoBeKa, 0e3 obecreueHns: KOTOPhIX (pakTHUeCKH HeMblcnnma dddexTnBHas 3a-
muTa JIOOBIX IpYyrux rnpas. IMeHHO oT cutyanmu ¢ GyHaaMeHTaIbHBIMY IIpaBaMy B CTpaHe
B HauOOJIBLIEH CTENICHN 3aBHCHT Pa3BHTHE T'PaXKJAHCKOTO OOIIECTBA, a CIEAO0BATEIBHO, U
MEXaHU3MOB 3()(PEKTUBHOTO KOHTPOJIS 32 BIACTHIO. be3 BO3MOXKHOCTH COOMpAThCsl BMECTE,
c03/1aBaTh 0OBbEANHEHUS JJIsl 3aIUTHI IPaB U MTPOJBIKECHUSI OOIMX HHTEPECOB, CBOOOIHO BbI-
CKa3bIBaTh PA3JIMUHbIE MHEHHS M MO3UIMH, OTCTAaUBATh CBOU UHTEPECHI B CyIE IPaXKAaHE HE
MOT'YT IPUHUMATh y4acTHE B PEIICHUN OONIECTBEHHBIX MPOOJIEM M CIIOCOOCTBOBATH IPO/IBHU-
YKEHHIO OoJiee BBICOKUX CTaH/IapTOB 3alUTHI IPAB YEIOBEKA.

B ycnoBusix 3aMeTHOTO HacTYIUICHHSI BJIacTEil Ha CBOOOIY accolMalvii B HOBBIX He3a-
BucuMBbIX rocynapcrBax (HHI') B mocnemuue rozel Bo3pacraeT BaKHOCTh MEXTyHApOIHBIX
MEXaHU3MOB 3aIUTHI 3TOTO pasa. [loxanyit, Hanbosee 3(pPEKTUBHBIM U3 STHX HHCTPYMEH-
TOB, JOCTYIHBIX Ha TeppUTOpun cTpaH — uneHoB Cosera EBpomnsl, aBasercs EBponeiickas
KOHBEHIIMS O 3alUTe IPaB YeIOBEKa M OCHOBHBIX CBOOOI M €¢ KOHBEHIIMOHHBIH OpraH —
EBponeiickuii cyq nmo nmpaBam ueloBeka. B omimuue oT pemieHuil Ipyrux MexxIyHapOIHBIX
opranos permteHust ECITU aBromMatudecku CTAHOBSATCSI YaCTbIO HALIMOHANBHOIO MPaBa ITHUX
CTpaH, UMEIOT MPELEACHTHBIN XapakTep U JOKHBI OKa3bIBaTh BIMSHUE HA UX BHYTPEHHEE
3aKOHOJIATENNbCTBO U NMPAKTUKY €r0 MPUMEHEHHUs. YHUKAIBHOCTb 3TOTO HHCTPYMEHTA U B TOM,
YTO UM MOTYT IOJIb30BaThCs HE TOJBKO IPaXkJaHEe rOCYAapCTB-WICHOB, HO JIOOBIC JINIa, Ha-
XOJSIIUECs MOJ UX I0pUCAUKINEH. BaxkHO 0TMETUTS, UTO U I CTpaH, He BXoAdmux B CoBeT
Espomsr, pemennst ECITY urpator BaxxHyro poib, 3a/1aBas CTaHIapThl TOJIKOBAHUS U oOecre-
YEeHHUs TeX WM UHBIX IPaB 4eJI0BeKa.

[IpaBam Ha cBOOOMY accoluanuii ¥ CBOOONY MHUPHBIX COOpaHHI MOCBsIICHA cTaTbs 11
EBporneiickoit KOHBEHIMH, TyHKT | KOoTOpoii macuT: «Kaxaslii uMeeT npaBo Ha CBOOOY MUD-
HBIX coOpaHuii 1 Ha cBOOOAY OOBEIMHEHHS C JAPYTUMH, BKIIIOYas IPaBO co3ziaBarh npodec-
CHOHAJIbHBIE COI03BI U BCTYNATh B TAKOBBIE JUIs 3aLIUTHI CBOUX MUHTEPECOBY». 3a TObI CBOETO
cymiecTBoBaHUs EBponeiickuM cynoM NpHHAT JOCTaTOYHO OOBEMHBIII MacCUB PEIICHUH IO
JieJlaM O HapylICHUH NpaBa Ha CBOOO/Y acCOIMAIH, B KOTOPBIX COIEpKATCs KpaiHe BasKHbIE,
MHOTJIA YHUKAJbHbIE I MEXKAYHAPOAHOTO IIpaBa TOJKOBAHUS U IPABOBBIE MO3UIUH.

OpHako B oTIIMYKE OT NpeleeHTHbIX pemtenuil Cyna no paay apyrux crareit Konsenuuu,
peueHus 1o crarbe 11, B 4aCTHOCTH 3aTparuBaroIine BOIPOChl CBOOOIBI aCCOIMAINH, B pyC-
CKOSI3bIYHOM MPOCTPAHCTBE JI0 CUX MOP OCTAIOTCS MPAKTUYECKH HEM3BECTHBIMU MPABO3ALIUT-
HOHM OOIIECTBEHHOCTH, a MOTOMY HE HCIIOJIB3YIOTCSl KaK LIEHHBIH pecypc /ISl 3aIlUThl 3TOTO
npaBa. He mocneiHioro ponb B 9TOM UTrpaeT TOT (DaKT, YTO TEKCTHI JAaHHBIX PEIICHUH I0BOJIBLHO
pelKo MyOIHKYITCS Ha PyCCKOM sI3bIKE .

! Caenyet oTMeTHTh, 4T0 odunnansHeiMu si3bikaMu CoBeta EBporsl u EBpormeiickoro cyza mo mpasam de-
JIOBEKA SIBIISAIOTCS aHMIMUCKUN M (paHuy3ckuii, nosTomy EBpomneiickuii cyn cuntaeT opuIMaIbHBIMU TOJIBKO
JOKYyMEHTBI Ha QHTTIMHCKOM U (DPaHIly3CKOM SI3BIKAX.

B Poccuiickoii @enepanyu He CyIECTBYET 3aKOHOJATEIbHO HPUHATON MPOLENY Pbl IIPU3HAHUS IEPEBOLOB
Ha pyccKuil s13b1k opunnansabiMu. OdunnansaeiM st PO npusHaeTcs nepeBoj JOKyMEHTa, KOTOPbIH mpoLIesn
skcnepTu3y B MUJI Poceun, yTBepskaeH B kauecTBe OQUIIHATBHOTO U Oy OIiKoBaH B «COOpaHNH 3aKOHOATEINb-
ctBa Poccuiickoit denepannny mnu «Poccuiickoii razere». Takum 06pa3oM, CTaTyC OQUIUATBHEIX JOKYMEHTOB,
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Hamre m3nanue mpu3BaHO OTYACTH BOCHOJIHHUTBH 3TOT IpolOen. B cuiry orpanmdeHHOrO
0o0beMa OHO HE MOTVIO CTaTh COOPHUKOM MOJHOTEKCTOBBIX MEPEBOJIOB BCEX PEIICHHUH HA pyc-
CKHH SI3bIK (MBI HaJIeeMCsl, YTO TaKOW COOPHMK KOTia-ii0o ele BHIMIET B CBET), a BMECTO
9TOTO TpEeJIaracT PyCCKOS3BIYHOMY YHUTATEIIO CIIPaBOYHO-peepaTUBHBIA MaTepHan Juls
JIAJIbHEHIIIEro caMOCTOATENBHOTO U3yUeHHs JaHHBIX MpeLeAeHToB. Ero 0oCHOBHYIO 4acTh co-
CTaBJIAIOT aBTOPCKUIT Kitaccudukarop perrenuii EBponeiickoro cyna no crarbe 11 Konsenunwu,
3aTparuBaroIInX BOMPOCH CBOOOBI aCCOLMALIN, KPaTKHE PE3IOME M M3BJICUCHHS U3 OT/ACIb-
HBIX pemeHui. Bo Bropyto yacts n3nanus Bxoadar pemenus ECITY, kacaromuecs: pa3iuyHbIX
aCIIEKTOB CBOOOJIBI COOpAHMIA.

[Ipu orGope pemeHnit, pe3toMe KOTOPBIX BKIIOYEHBI B 3Ty OPOLIIOPY, MBI PYKOBOJICTBOBA-
JIMCh TIPEXJIE BCEr0 TAKUMH COOOPaXKEHHUSIMH, KaK YHHBEpCAIbHas IPUMEHUMOCTD COJeprKa-
IIMXCSl B HUX IIPaBOBBIX OLCHOK 1 BBIBOIOB Cyria (M 1M03TOMY BBI TPAKTHYECKH HE HalJeTe B
WX YHCIIE PEHICHHH, 3aTPparuBaroliX JTOBOJIBHO Y3KHE BOIPOCHI JEATEILHOCTH MPO(COI030B
WJIN PETUTHO3HBIX OpPraHu3alnii) 1 OJM30CTh IPaBOBOM CUCTEMBI U CHTyalluH B TOCY/IapCTBe-
OTBETYHKE K PEAINSIM ITOCTCOBETCKOTO MPOCTPAHCTBA (110 3TOM NMPUYMHE, HATIPHIMED, BKITFOUE-
HO 3aMETHOE YHCIIO PEUICHHH 110 JieslaM M3 BOCTOYHOEeBporneickux ctpan 1 HHI).

Wznanune Obuto OBl HEBO3MOXKHBIM 0O€3 TMOIAEP)KKH HAIMINX KOJJIET-TIPAaBO3AIINTHUKOB
U3 pa3sHBIX CTpaH, KOTOpBIE 3aHUMAIOTCS M3yUeHHEM IpeLeAeHTHOro npasa EBpomnelickoro
CyJa U TPOJBM)KCHHEM €r0 CTaHJapTOB B PYCCKOS3BIYHOM MpocTpaHcTBe. OTAenbHyo Ora-
TOApHOCTH XOTEJIOCH OBl BBIPa3UTh HAILIMM OEIOPYCCKHM IPY3bsiM M Kojuleram — EieHe
TonkaueBoii u Bcell komanae MoHa Pa3BUTHUS MIPABOBBIX TEXHOJIOTUM — Kak 3a IPEA0OCTaB-
JICHHbIE MaTepUalbl, TAK U 3a aKTHUBHYIO MOJAEPIKKY HAIIUX ACHCTBUH IO MPOABUKEHUIO
MEKAYHApOIHBIX CTAaHIapTOB B chepe CBOOOBI aCCOIHAIIHH.

Koncmanmun bapanos,
yuacmuux Mnuyuamuensl no sawume pancoancrkozo ooujecmsa
MeAHCOYHapoOHo20 MonodescHo20 npago3awiumnoeo 08UNCEHUs,

axcnepm Mockogckoti XenbCunKcKkou epynnbi

JImumpuii Makapos,

Koopournamop Muuyuamugel no 3awume epaicoancko2o oouecmead
MencOYHapoOHo20 MonodexncHo20 npago3awumnoeo 08UNCEHUs,
KoopOuHamop npoexkmos Mockosckoii XenbCuHKCKoU epynnol

MMCIONUX OTHOIIEeHHEe K EBpomneiickomy cyay mo mpaBaM uesoBeKa, UMEIOT JIUIIb nepeBosl EBponeiickoi koH-
BEHIIMU O 3aLUTE MPaB YeJI0BeKa U OCHOBHbIX cBoOO 1 [IpoTokona Ne 11 k KonpeHnuuu.

B Poccun takke NMpakTUKYIOTCS Cly)K€OHbIe NepeBOobl. TAKOBBIMU IPU3HAIOTCS NEPEBO/IbI, KOTOPBIE HC-
HOJIB3YIOTCSI TOCYAapPCTBEHHBIMU OpraHu3anusMu. [lepeBoibl HEKOTOPBIX JOKYMEHTOB, HMEIOLIUX CTaTyC CIy-
KeOHBIX, IMyOIUKYIOT n3natensersa «lOpunuueckas inteparypa» u « Hopmay.



TEMATUYECKUA KAACCUOUKATOP PELLIEHUN *

Tema Heno

Pasrpannuenne oobenunennit | bapronsa (Barthold) nporus ['epmanuu

4acTHOTO U myOnuyHoro npasa |Jle Komnm, Ban Jlesen u /le Metiep (Le Compte, Van Leuven and De Meyere)
npomue benveuu

Cuzypoyp A. Cuzypiioncon (Sigurdur A. Sigurjonsson) npomue Hcaanouu
Llaccany (Chassagnou) u op. npomus Ppanyuu

JlesiTensHOCTD TIPOdCOI030B I'ycradecon (Gustafsson) mporus lserin

Hayuonansuwiii npogcoros nonuyuu benveuu (National Union of Belgian Po-
lice) npomue benveuu

Cubcon (Sibson) nporus Coenunennoro Koponescrsa

Coger npodcoro30B rocyaaperBennsix ciayxkarux (Council of Civil Service
Unions) nporus Coenunennoro Koponesctsa

Vuscon, Haunonansusiii coro3 xypuamuctoB (Wilson, National Union of Jour-
nalists) u 1p. nporus Coenunentoro Koponescrsa

1IBeackuii mpodcoros xeneznonopokunkos (Swedish Engine Drivers’ Union)
nporus LIBenun

Imuar u Janserpem (Schmidt and Dahlstrom) npotus LBermu

Onue, [Pcetime u Beocmep (Young, James and Webster) npomus Coedunennozo
Koponescmsa

Tonuruyeckue naptuu / «Bamany (Vatan) npomue Poccuu

MOJIUTHYECKAs IeATeNbHOCTh | JKeues (Zhechev) npomue boneapuu

Kommynncruueckas naprus 1 Yurypeany (Partidul Comunistilor (Nepeceristi)
and Ungureanu) npotus PymbiHnu

Ob6veounennas xommynucmuyeckas napmus Typyuu (United Communist Party
of Turkey) u op. npomug Typyuu

Iapmus «Pegpaxy ([lapmus 6naecooencmeus) (Pebax Partisi (The Welfare
Party)) u op. npomue Typyuu

Iapmus c60600v1 u demoxpamuu (Freedom and Democracy Party (OZDEP))
npomus Typyuu

IIpesudenmcras napmus Mopoosuu (Presidential Party of Mordovia) npomus
Poccuu

Cemnm Caanax (Selim Sadak) u ap. nporus Typruu

Coyuanucmuueckas napmus (Socialist Party) u op. npomus Typyuu

Lones (Tsonev) nporus bonrapun

S3ap (Yazar) u 1p. nporus Typruu

Penurnosnsie oprannzanuu Beccapabcekast mutpononust (Metropolitan Church of Bessarabia) u ap. nporus
MonaoBbI

Mockosckoe omoenenue Apmuu Cnacenust npomug Poccuu
Catienmonoeuueckas yeproswb 2.Mockewi (Church of Scientology Moscow)
npomue Poccuu

Casrsie MoHacTbIpt (The Holy Monasteries) nporus I'pernu

Xacan u Yaym (Hasan and Chaush) nporus bonrapun

Opranuzanun HaquoHaNbHbIX | [opocenuk (Gorzelik) u Op. npomue [lonvuiu
MEHBIINHCTB Cuouponynoc (Sidiropoulos) u op. npomus I peyuu

! PBH_ICHI/ISI, TIPUBEJICHHBIC B O TOM CGOpHHKe, BBIJCJIEHBI KYPCHUBOM.
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Bonpocs! peructparyu
/ mepeperucTpanun
00beIMHEHUS

Beccapabckas mutpononust (Metropolitan Church of Bessarabia) u ap. npotus
Mo10BbI

Topocenux (Gorzelik) u op. npomus Ionvuiu

JKeues (Zhechev) npomue boneapuu

HUcmaunos (Ismayilov) npomue Azepbaiioscana

Kommynuctuueckas naptus u Yurypeany (Partidul Comunistilor (Nepeceristi)
and Ungureanu) npotuB PymbiHun

Kopeyxuii (Koretskyy) u Op. npomug Ykpaumwl

Mockosckoe omoenenue Apmuu Cnacenus npomug Poccuu

Ipesuoenmckas napmus Mopoosuu (Presidential Party of Mordovia) npomus
Poccuu

PamazanoBa (Ramazanova) u np. npotus AzepOaiipkana
Caiienmonoeuyeckas yeprosw 2.Mockewt (Church of Scientology Moscow)
npomue Poccuu

Cuouponynoc (Sidiropoulos) u op. npomus I peyuu

Hownes (Tsonev) npotuB Bonrapuu

3aKOHHOCTb LIeJICH 1 METOJIOB
JIeSITENIbHOCTH

Toporcenux (Gorzelik) u op. npomue Honvuiu

Kommynuncruaeckas naprus u Yarypeany (Partidul Comunistilor (Nepeceristi)
and Ungureanu) npoTtus Pymbinnn

Obveounennas kommynucmuyeckas napmus Typyuu (United Communist Party
of Turkey) u op. npomue Typyuu

IHapmus «Pecpax» (Illapmus 6nacooencmeus) (Pedax Partisi (The Welfare
Party)) u op. npomus Typyuu

Iapmus c6060061 u demoxpamuu (Freedom and Democracy Party (OZDEP))
npomus Typyuu

Cemum Caanak (Selim Sadak) u gp. npotus Typuun

Coyuanucmuueckas napmus (Socialist Party) u op. npomus Typyuu

Iones (Tsonev) nporus bonrapun

S3ap (Yazar) u np. nporus Typuuu

HI/IKBI/I}IaLII/ISI 06LeI[I/IHeHI/I${

O6veounennasn kommynucmuyeckas napmus Typyuu (United Communist Party
of Turkey) u op. npomug Typyuu

IHapmus «Pegpaxy» (Ilapmus 6nacooencmesus) (Pebax Partisi (The Welfare
Party)) u op. npomus Typyuu

Tapmusi c60600w1 u demokpamuu (Freedom and Democracy Party (OZDEP))
npomus Typyuu

Coyuanucmuueckas napmus (Socialist Party) u op. npomus Typyuu

Szap (Yazar) u np. nporus Typrun

HerarusHoe mpaBo Ha cBOOOITY
acconumanuu (ceoboza ot
MPUHYTATETHHOTO YWICHCTBA)

T'ycradecon (Gustafsson) mporus IlIBennu

CubcoH (Sibson) nporus Coenunennoro Koponepctsa

Cueypoyp A. Cuzypiioncon (Sigurdur A. Sigurjonsson) npomue Hcranouu
Hlaccany (Chassagnou) u 0p. npomug @panyuu

FOne, [Tcetimc u Beocmep (Young, James and Webster) npomue CoedunenHoeo
Koponescmea

OrpaHnYCHE B TIPABax WICHOB
00beIMHEHUS

N. F. npotus Utanun

Ipanoe Opuenme J]'Umanua ou Ilanayyo [ocycmunuanu (Grande Oriente
d’ltalia di Palazzo Giustiniani) npomue Hmanuu

’Knanok (Zdanoka) nporus JlarBuu

Iupoeny u Kapaxaiis (Piroglu and Karakaya) npomus Typyuu

VYuncon, Hatmonanenslii coro3 xypHanuctoB (Wilson, National Union of Jour-
nalists) u ap. nmpotuB Coenunennoro Koponescraa

Doem (Vogt) npomus ['epmaruu

OrpaHUYeHHs Ha YICHCTBO B
00BbEIMHEHUSX JUISl OTACIBHBIX
KaTeropui Jiuit

Axwmen (Ahmed) u ap. nporus Coeaunennoro Koponesctsa

Pexsenvu (Rekvényi) npomue Benepuu

Coset npodcoro3oB rocyaaperBentsix caysxkamux (Council of Civil Service
Unions) nporus Coenunentoro Koponesctsa

Doem (Vogt) npomus ['epmanuu
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«BATAH» (VATAN) MPOTUB POCCHUK *

Xanoba Ne 47978/99
PelueHue ot 7 oktabpa 2004 ropa

SI3BIK: aHTTIMHUCKUH.

KiroueBble TeMbl:
noaumuveckue napmuu / nonumuyeckas 0esimenbHOCHb.

OcHoBHBIE (PAKTBI

CumOupckas (YIbsiHOBCKasl) perMoHajbHasi OpraHu3aius naptun «Baram» BwicTynmia
¢ oOpalieHreM K «HapoaaM Boinkckoro permona, Ko BceM YrHETCHHBIM HapoaaM HMIIEpHH,
K YJIbSTHOBCKAM OOJIACTHBIM M TOPOJCKHM BIJIACTSIM, K UCTOPHKAM, KpaeBelaM U apXxeosioram
n yueHbIM». [Ipokypop obnact oOparwics B Cy JUls TIPHOCTAHOBJICHHS JICSITEINBHOCTH pe-
THOHAJILHON OpraHU3allid Ha OCHOBAaHUM TOTO, YTO OHA Mpu3bIBasia K Hacuiauwo. Cyn cden
BBICKA3bIBaHMS, COACPKAIMECs B 3asBICHUM, IPU3BIBOM K HAIMOHAIBHOW U PEIUTHO3HON
BpaKje, a TAKXKE MOPOYALIUMHU PYCCKOSI3BIYHOE HACENICHHE M BCEX HEMocieaoBaTenel ucia-
Ma. B pesynbraTe OH yIOBIETBOPUI MPEICTaBICHUE MPOKYpPOpa U MPHOCTAHOBUII JESTENb-
HOCTb PernoHansHON opraHu3aluy Ha MIECTh MECSILIEB.

Pemenune

Cyn 0TMETHII, 4YTO pacCMaTpPUBAEMBIH 3alIPET HE HAJIOXKIII HUKAKUX OTPAaHHMUYCHHUH Ha caM
«Barany», IoCKONbKy HUUYTO HE yAep:KuBano «Batan» oT mpomoKeHus AeATeIbHOCTH OT €T0
COOCTBEHHOTO MMEHH, HallpUMep 4epe3 MHAUBHIYAJIbHBIX WICHOB mapThu. CiieoBaTelbHO,
«Baran» He MOXeT ObITh TPHU3HAH >KEPTBOH B KOHTEKCTE 3asiBIICHHBIX HapymeHui. Cya Takxke
OTMETHWJI, YTO PErHOHANIbHAs OpraHu3alys MOIIa caMa Kak IpsiMasi sKepTBa MoJaTh kKajaoly
u 4to «Baran», B omIn4Me OT pernoHaNbHOM OpraHu3aluy, HUKOrJa He MHUIIMUPOBAJ BHYT-
peHHee cyneOHOE pa3doMpaTenbCTBO OT CBOETO MMEHH 10 TIOBOXY 3asBICHHBIX HapyLICHUH.
CrenoBarenbHo, naxe ecian 061 Cyn npusHan «Bartany kepTBoi, 3asBiieHne ObUTIO OBI MpH-
3HAHO HETPHEMJIEMbIM, ITOCKOJIBbKY HE OBbIIIM MCUepIIaHbl BHYTPEHHUE MEphI 3alnThl. B ntore
Cyn nocuural, 4To He MOXKET PACCMOTPETh CYLIECTBO BOIPOCaA.

Hcxon nena: cyd omxazancs om paccmompenusi 0end no Cyuwecmay.

W3BAEYEHUA U3 PELLEHUA

31. [aptusa «Batan» yTBepxnana, 4to CynecOHBIMU PEHICHUSIME O TIPUOCTAHOBIICHHUH JIc-
SITEILHOCTH €€ 00JIACTHOTO OT/ICIICHUsI OBLIH HAPYIIICHBI €€ IPABO MPHUIICPIKUBATHCS CBOMX MHE-
HUH U pacpoCTpaHsITh HHPOPMAIIUIO U WU, CBO00Ia 00bEINHCHUH MAPTUH U TIPABO €€ WiIc-
HOB HCIIOBEJIOBAThH CBOIO penuruto. [Ipu 3ToM oHa cebutanach Ha cratbil 9—11 Konsenuum.

! Tlep. ¢ aHIII. IpeIocTaBlIeH YHOIHOMOYeHHBIM Poccuiickoit ®enepaunu npu EBpomeiickom cyze 1o mpa-
BaM uenoseka I1. JlanTeBbIM.
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IIpenBapurtenbHble BO3paskenus Biacrteil Poccuiickoii ®exepauuu
A. Jlosoovl cmopon

32. Bnacrtu Poccwuiickoit @enepaiiiii He CONIACHINCH C TE€M, YTO MapTst o0ialaeT crary-
COM JKEpTBBI IIpeAoaaraeMbIx HapymeHuii KonpeHuu.

33. Ilpexne Bcero, Bnactu Poccuiickoii deaepaunu 3asBuin, uto naptus «Baran» He
nMesa OJIHOMOYHH 1o/1aBaTh skano0y B EBpomnelickuii cy oT MIMEHH 00IaCTHOTO OT/ICIICHHMSI.
OHH yTBEpIK/1aJIH, YTO MAPTHSA-3asIBUTEIb U APTHUS, B OTHOIICHUU KOTOPOH OBUIN MPEANPUHS-
Thl pacCMaTpUBAaEMbIe MEPBL,— JBa PAa3HBIX IOPUIUUECKUX JIUIA, 3aPETHCTPUPOBAHHBIE B CO-
OTBETCTBUU C 3aKOHOAaTenbCTBOM Poccuiickoit denepanuu. Brnactu Poccuiickoit @enepannn
yTBEp:KJaiu, uyTo naptust «Barany» He uMmena npasa AeHCTBOBAaTh OT MIMEHHU CBOUX PETHOHANb-
HBIX TI0JIpa3/IeIeHUH B X0/I¢ HAIIMOHAIBLHOTO CyIeOHOTO pa30MparesibCcTBa HU B COOTBETCTBUH
¢ I'paxxnanckum kopekcoM Poccuiickoit @enepaiyy, HU B COOTBETCTBUU C €€ YCTaBHBIMU J0-
KyMEHTaMH. B yacTHOCTH, OHM 3asIBHJIM, YTO NpEICEAaTeNb NapTuH BHICTYIAN B CyIcOHOM
paszbuparenscTBe B BepxoBHoM cyne Poccuiickoit @enepannu o MMEHH 00JIaCTHOTO OTAEIe-
HUSI HA OCHOBAHUU JIOBEPEHHOCTH.

34. Kpome Toro, Bnactu Poccuiickoit denepannu orpunany, 4ro xainoba napruun «Ba-
TaH» MpeclielyeT CBOM MHTEPECHI, IPOTUBONOCTABICHHBIE HHTEpEcaM OOJIACTHOTO OT/eie-
HUSI, IOCKOJIBKY NPHOCTAHOBJIEHUE NEATEIbHOCTH OTJACNICHHs HUKAK HE MOBJIUSIO HA caMy
naptuto «Baran». OHE yka3bIBaiu, 4To naptus «Barany Momia MpoxokaTh CBOIO JIESTEb-
HOCTh JaXe B I. YJIbSHOBCKE B TEUEHHE BCEro IMepHoia, koraa Ha OTaeneHue Obl HAJIOKEH
CYJCOHBIH 3arper.

35. 3asBUTENb HE COMIACUIICS C BO3paxkeHUsIMU BracTeil Poccuiickoit denepanum.

36. Ilpexne Bcero, mapTUs-3asBUTENb yTBEpXkJajla, 4YTO >ajoba Obula IojaHa B
EBponelickuil Cyq OT UMEHH BCcel MOTUTUYECKON MapTUH, a HE OT UMEHH €€ PErHOHAIBHOIO
ornesiennsi. OHa 3asiBUIIa, YTO BCE MOAIPA3/CICHUs apTHu «Baran», B TOM 4nCIle perHoHab-
HbIE OTJAENIEHUS, MOAUUHSIIOTCS €€ LEHTPAJbHBIM OpraHaM HE3aBHCUMO OTTOTO, SIBIISIOTCS
JI1 OHU OTAEIbHBIMU JIUIIAMU B COOTBETCTBUM C 3aKoHopaTenbcTBOM. [laprus «Baram» yt-
BepiK7alia, 4To €€ MpeJceaTeNb SBIAICS «BBICIINM JIMIOM BCEl MapTUH», KOTOPBIA B COOT-
BETCTBUHU ¢ MyHKTaMHu 1.1 u 6.7 ycraBa maptuun «Baran» «mpencTaBiseT HapTHIO B LEIOM».
[MapTus-3assBuTENb yTBEpXKIaja, YTO IOJOKCHHE O MOAYMHEHMH OOJACTHOTO OTAEICHHS
«UEHTpPaJbHBIM OpraHaM MapTUM» MOJPAa3yMEBAE€TCA B yCTaBe OTAEIEHUS, B YACTHOCTHU, CO-
IJIaCHO ITyHKTY 2.5 ycTaBa OTIEJICHHS, KOTOPBIH MO3BOJISIET 00KaloBaTh «B BBIINICCTOSIIUH
opraH maptuu, Bkitouas L{eHTpanbHbIM KOOPAWHALIMOHHBIA COBET [MCIIOIHUTEIbHBIN OpraH
naptun «Baran»]» npekpalieHye 4IeHCTBa B HapTHH.

37. Kpome Toro, maprtusi «Baran» yTBepikaana, 4TO MPUOCTAHOBIECHUE AEATEIbHOCTH
Otnenenus orpasmiioch Ha Beelt naptun. OHa 3asBUIIa, YTO IPUOCTAHOBIICHHUE AEATEIBHOCTU
OT/eneHust IPUBEJIO K MPEKPAIICHHUIO JISSITeIHOCTH napTun «Baram» B YiAbSHOBCKOH 00-
JIaCTH, K MOJPBIBY TOJIOKEHUS MAPTHHU B PETHMOHE U, OYEBUIHO, K CHIDKEHHIO TIOMYJISIPHOCTH
TIapTHH.

B. Muenue Eeponetickozo cyoa

38. EBporeiickuil cyq HamOMHWI: YTOOBI CCHUIATHCS HA MAaTCPUANBHBIC ITOJOKCHUS
KoHBeHIMH, HEOOXOAMMO BBINIONHUTH JIBA YCJIOBHUS: 3asSBUTCIb JIOJDKCH ITOIIANATH IO
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KaTeropuio 3asBUTENEH, yKa3aHHBbIX B crarbe 34 KOHBEHIMHM, M €ro JeNo JIOJKHO OBITh
prima facie, 4To IMEHHO OH SIBJISICTCS KEPTBOI HapymieHuss KoHBeHIMM (CM. pelieHue 1o
neny «AccenpOypr u ap. npotuB JIrokceMOypray, xanoda Ne 29121/95). B wactu, nmpume-
HUMOH K HacTosmeMy feny, cratbs 34 KonBenuuu racut: «Cya MOXKET NPUHHMATh XKallo-
Ob1 OT JII0O0TO (PU3UUECKOTO JINIA, JTFOO0H HETTPaBUTEIECTBEHHOH OpraHU3annuy WK JIF000H
TPYTIBI YACTHBIX JIUI, KOTOPBIE YTBEPKAAIOT, UTO SIBUIIKMCH KEPTBAMU HapYILICHUS OJHOI U3
Bricokux [loroBapusaronuxcst CTOpOH UX IpaB, IPU3HAHHBIX B HacTosed KoHBeHnny umu
B [Iporokonax x HeH...»

39. EBpormelickuii cyn HATOMHIII, YTO HACTOSIIAS jKajo0a ObLIa IMOJaHa MOIUTHYCCKON
napruei «Baran», 3aperucTpupoBaHHON B KadeCcTBE 0puauueckoro nuua. EBponeiickuii cyn
OTMETHII, YTO MEpBI, 0OXKaTyeMbIe B ’Kajgo0e, B YaCTHOCTH NMPHOCTAHOBICHNE JCATEIbHOCTH
U TIociie/joBaBIIee CyaeOHOE pa3dUpaTeIbCTBO, Kacallch OOIaCTHOTO OTAEICHUs, 3aperucT-
PUPOBAHHOTO B Ka4€CTBE IOPUANIECKOIO JIHIA, a He nmapTuu «Baran». ToTr dakt, uTo maprus
«Baran» n 001acTHOE OT/ENIEHHE — JTO JIBa Pa3HbIX IOPUINYCCKUX JINIA, CTOPOHAMH HE OC-
TapuBajcs, ¥ OH SIBHO CJEIyeT W3 yCTaBHBIX JOKYMEHTOB MapThu «Baram» u obmacTHOTO
OTJEICHHUS.

40. IIpexne Bcero EBponelickuil cya TOMKEH pacCMOTPETh, MOXKET JIU IaHHOE /€0 pac-
CMaTpHUBAThCS KaK TAKOBOE, B KOTOPOM NapTusi «Baran» npezacrapisietr coboit popMy opraHu-
3aIlM «30HTay, BKJIIOYAroNnel B ceds caMmy napTtuio «BaTtany u obnacTHOe OT/elIeHHE KaK ee
COCTaBJISIIOLLYIO YaCTh.

41. Taxoe TosnkoBaHHE MOTPeOOBano Obl, 4TOOB! EBponelckuii cya mpu3Hai, 9To «JIHd-
HOCTB» OOIIECTBEHHOH opraHu3anu (1o cMbiciy crarbu 34 KoHBEeHIMHI) MOKET OBITh IIHUpe
ee I0pPUANYECKOTO CTaTyca M BKIIIOYATh B Ce0sI HECKOIBKO FOPHIMUECKHX JIHII.

42. Taxum oOpa3om, EBpormeiickuil cyq T0KEH ONpenesuThb, CyIecTBOBANA JIM HA MO-
MEHT COOBITHI MOJNTHYECKas: MapTusi, KoTopas Obl BKIIIoYasa B ceds u mapruio «Baran», n
o0nacTHOE OTAEJIeHNE, M €CITH Ja, TO MOIJIA JIM OHA 3asBJIATh, YTO OHA SIBJISETCS «OOIIECTBEH-
HOW opraHu3anuein» no cMicity ctatbu 34 KoOHBEHIIMN B KOHTEKCTE HACTOSAIIETO Jea.

43. EBpomnencKui cys cuel, 4TO NPaBOCYOBbEKTHOCTh OOLIECTBEHHOTO OOBEIMHEHHS CO-
37aeT Mpe3yMIIHIo prima facie oTHocuTenbHO ero craryca. JIroboe yTBep)KaeHHE O TOM, YTO
MOJIMTHYECKasl apTus BKIIIOYAET B cedsl OoJiee OTHOTO FOPHIMYECKOTO JINIA, JODKHO UMETh
1oyt co0Oi OCHOBY B BHJIE YCTaBOB M CTPYKTYPHI OpraHu3allid. B YacTHOCTH, 9TO MOXeT
OBITH pEerylInpoBaHHE TAKHX BOIPOCOB, KaKk CyOOpIWHAIMS, MMOJYMHEHHE OIHOMY JIHIEDY,
MIPUBEP)KEHHOCTh €MHOMN JIMHWH MOJUTHYECKUX B3MIISIOB, OOIee MPOBEACHUE eMHON TOo-
JUTUYECKOW KaMITaHUH, PETUCTPanys YWICHCTBA B 00bEIMHEHHH, BBIABHKEHHE KaH/I/1aTOB Ha
BBIOOpaxX M MOIJICP)KKA TAKUX KaHUJIAaTOB, BO3JEPKaHHE OT B3aMMHOM MOJIMTHYECKOH KOH-
KypeHiuH. [Ipenmonaraercs, 4To I0puANIECKUE JINNA, 00pas3yolue TaKyro MapTHIO, KaK MHU-
HUMYM HPEyCMaTPUBAIOT B CBOMX YCTABHBIX JOKYMEHTAX HX CTPYKTYPHYIO CyOOpANHALIUIO
1 TOJINTHYECKYIO TIPUBEPKEHHOCTD ONPECICHHBIM ITOJUTHIECKUM HaesM. TakuM oOpasom,
EBporneiicknii cyn paccMOTPHT, MOXKET JI TaKoe BHCHUE IapTHU «Baran» u obnactHOTO OT-
JICTICHUS ITPE/ICTABIATE COOOH eMHYIO TTOMTHYECKYIO TTApPTHIO.

44. EBpomnelickuil cyn yCTaHOBHII, YTO XOTS yCTaB MapTuu «Barany npexycMaTpuBaer co-
3[JaHUE «PETHOHAIBHBIX ITOpa3/IC/ICHNI», HUKAKUX TTOJOOHBIX MOJIOKEHHUI B ycTaBe o0nact-
HOTO OT/EJIEHUS HE yCMaTpUBAETCs. YCTaBHbIE JOKYMEHTBI OTAEICHUS COAEPKAT JIUIIb OHY
NIPSIMYIO CCHIIKY Ha MapTuio «Baran» npu ycTaHOBICHNH MTOPs/IKA 00KaI0BaHUS HCKITIOUCHHS
n3 naptuu (MyHKT 2.5 Yerasa). YcTaB 001aCTHOTO OT/ICNEHHS OCTABISIET OTKPBITHIM BOIIPOC O
TOM, OBIJIO JIM OT/EJIEHHE CTPYKTYPHO 3aBUCUMO OT TapThH «Baran» nmpu NpuHATHH peleHui
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1 MMEJIO JIM OHO TIOJINTHYECKUE 00s13aTesIbCTBA TIepe rocieaHeil. B yactHocTH, HUYTO B yc-
TaBHBIX JJOKYMEHTaX He MPEMAITCTBYET Mpeciae0BaTh NOIUTUYECKHE LENIU, OTIUYHBIE OT TeX,
KOTOpBIE npecienyeT naptust «Baran». HuuTo B HacTosIIeM fiesie He CBUJETENBCTBYET O TOM,
YTO AEUCTBUS U 3asIBJICHUS, KOTOPBIE IPUBEIH K IPHOCTAHOBJICHHIO JAESATEIBHOCTH 00JIaCTHO-
TO OTAEJIEHHsI, ObIIIM CPOPMYIHPOBAHBI MIIM CAHKIIMOHUPOBAHBI apTueil «Baramy.

45. Bonee Toro, EBponelickuil cyn orMeTun, uyTo naprus «BaraH» He BbICTymana HU B
KaKoM CTaryce B XOJIe HAI[MOHAIBHOTO CyIeOHOTr0o pa3OMparesbcTBa B €€ MPEAIoNaracMoM
cTaryce «mapTuu B 1ieom». Kax yreepxaanu Bnactu Poccuiickoit denepanuu, 1 3T0 He ocma-
pHUBaNIOCh 3asiBUTENEM, IIpeceaaTensb NapTuu «Barany IpUHUMAI yyacTUe B PaCCMOTPEHUHN
nena B BepxoBHoM cyne Poccuiickoii denepanuu Ha OCHOBAaHUU JOBEPEHHOCTH, BBIAAHHON
€My OOJIaCTHBIM OTZAEJICHHEM, A HE B KAUECTBE IVIaBbl BCEH MapTUI».

46. Taxum obpaszom, EBporieiickuii cya He MOXKET NIPUITH K BBIBOJLY, UTO MapTHs «Baram»
1 00JIacTHOE OT/IENICHUE SIBIISUIMCH OJJHOM TOJIMTUYECKOH MapThei, MpeacTaBisBIIeH coOoi
enuHoe 00IIeCTBeHHOEe 00beIMHEHHE 110 cMbICTy cTaTbu 34 KoHBeHIMH.

47. Nanee EBpomneiickuil Cyq pacCMOTPUT BOIIPOC O TOM, MOXKET JIM cama naprtust «Baran»
YTBEPXkKaTh, YTO OHA SBIAETCS KEPTBOH IPHOCTAHOBICHHS JCATEILHOCTH 00JIaCTHOTO OT/Ie-
JICHUSL.

48. EBpomneiickuil Cy1 HalIOMHMIJ, YTO MOHSTHE «KEPTBay, UCHONb3yeMOE B cTaTthe 34
KoHnBeHny, 0003Ha4aeT JHI0, KOTOPOE HETOCPEICTBEHHO 3aTPOHYTO PAacCMaTpHBAaEMbIM
JIeicTBHEM WM Oe3neiicTBUeM (CM. pemieHne 1o aeny «Okkie npotus [epmannny» (Eckle v.
Germany) ot 15 ntons 1982 1., § 66). Jlanee oH HAIIOMHUJI, YTO MPHUHSTHE KAJIOOBI OT «JTHLAY,
KOTOpPOE Ipe/IIojlaraeMoe HapyIleHne 3aTPOHYII0 KOCBEHHO, 000CHOBAHO TOJIBKO B HCKITIOUH-
TENIBHBIX 00CTOSITEIBCTBAX, B YACTHOCTH, €CIIN NPSIMO YCTaHOBJIEHO, YTO HEMOCPEACTBEHHAS
JKepTBa HE NMEET BO3MOKHOCTH 00paTtnuThest B EBporieiickuii cyx yepes opraHsl, IpeIycMOT-
PCHHBIC TIOJIOKEHUSIMU €€ ycTaBa (CM. pelleHne 10 JeTy «ATPOTEKCHM U Jp. NpoTHB [ perum»
(Agrotexim and others v. Greece) ot 24 okts10pst 1995 r, § 66).

49. JIunoM, HENOCPEICTBEHHO 3aTPOHYTHIM B PE3ysbTaTe MPUMEHEHUS Cy[AeOHBIX Mep,
sIBIIsIeTCs oOnacTHoe otzeneHue. Murepec camoit nmaptuu «Baran» cocTosit B TOM, YTO OHA
HE MOIJIa ONUPATHCSI Ha 00JIACTHOE OTZEJIEHUE JUIs PaclpOCTPAHEHUSI CBOMX MOJIUTHYECKHX
nziei B YIbsIHOBCKOI 00JIaCTH B TE€UEHHE ILIECTH MECSIIEB.

50. EBpormeiickuii Cya OTMETHII, YTO CYACOHBIN 3alpeT He yCTaHABIHMBAJ OTpaHHYCHUI
JuIst caMoit maptun «Baran», 1, TakuM 00pa3zoM, HUUTO €l He MPETsTCTBOBAIO B BEJICHUH JIe-
SITENIBHOCTH OT CBOETO UMEHH, HAIIPUMED, Uuepe3 OTAEIbHBIX YICHOB nmapTun. EBponeiickuii cy
TaKKe OTMETHJI, 4TO 00JIaCTHOE OT/IENICHNE KaK MpsiMast )KepTBa HapyIICHUS! MOIJIO MO/ATh JKa-
106y B EBponetickuii cyn. EBponelickuii cyn He ycMOTpeN HUKaKHX MCKITIOUYUTEIBHBIX 00CTO-
SITENTLCTB B HACTOSIIIIEM JICJIE, KOTOPbIE OBl IPEA0CTaBIIIM TapTHH «Barany» npaBo yTBepKAaTh,
YTO OHA SIBIIETCA YKEPTBOM OCIHAPUBAEMOr0 MPUOCTAHOBIECHUS JEATEIbHOCTH OTAEICHUSL.

51. EBpormeiickuii cyq Takke OTMETHII, 4TO nMapTus «Baran», B OTIIMUHE OT 00JIaCTHOTO
OT/ICJICHHMSI, HUKOT/J]a HE YJ4acTBOBaJa B CyleOHOM pa3OHMpaTesbcTBE MO JJAHHOMY BOIPOCY B
cynax Poccuiickoit @enepanun oT cCBOEro UMEHH B OTHOILIEHUH IPEANOIaraéMbIX HapyIeHHH.
Taknum o0pazom, naxke ecim Obl EBponielickuii cyy paccMoTpen napruio «Bartany kak skepTBy
HapyIIeHHs, B JIIOOOM cilydae >kajio0a JJoJKHA ObITh 0ObsIBIICHA HETIPHEMIICMOH BBU/LY HEHC-
yepHaHus BHYTPEHHUX CPEACTB PaBOBOM 3aIUTHL.

52. Haxonen, EBponeiickuii cyn OTMETHI, YTO HUYTO B HACTOSAIIEM €€ HE CBUIETEIbC-
TBYET O TOM, 4TO B XO/i¢ pacCMOTpeHus ena B EBponelickom cyne naptust «Barany npezacras-
JIsi71a UHTEPECHl 00IACTHOTO OTACIICHHS.
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53. CoOTBETCTBEHHO, IpEIBAPUTEIIbHBIE BO3paXkeHUs BiracTell Poccuiickoit denepauu
SIBJISIIOTCSI 000CHOBAHHBIMU. B COOTBETCTBHY ¢ MaTepHuaiamu Jiesia maptust «Baran» He MoxeT
YTBEpKJaTh, UTO OHA «SBJSIETCS JKEPTBOM HApPYyLIEHUs» MO cMbIcoy cTathu 34 KoHBeHIMH.
CrenoBaTebHO, OCTABIIASCS YACTh KaJIOObI JOJDKHA OBITH OOBSBICHA HEPUEMIIEMOH.

54. VaoBneTBOpHUB MNpeaBapUTENbHbIE BO3pakeHMs Bracteil Poccuiickoil denepauun,
EBporneiickuii cyn He OyaeT paccMaTpuBaTh JaHHYIO Kajuo0y MO CyIIECTBY.



FOP)XXEAUK (GORZELIK) U AP. MPOTUB MOAbLLK *

Xanoba Ne 44158/98
PeleHune ot 20 pekabps 2001 ropa

SI3BIK: aHTTTUHCKU.

KitroueBble TeMsI:

Op2aHU3ayUU HAYUOHANIbHLIX MEHbUUHCING,

sonpocul pecucmpayui / nepepecucmpayuu 00beOUHenus,
3AKOHHOCMb Yenell U Menooos 0esimeIbHOCU.

OcHoOBHBIE (PAKTBI

3asBUTEIIN — IIOJIbCKUE TpaxxJaHe, KOTOPbIC KEJIaJIN 3apCTUCTPUPOBATH HOBYIO OpraHu-
3allUI0 1101 Ha3BaHUCM «Coro3 HIO,Heﬁ CHJIE3CKOM HAIIMOHAJIBLHOCTHY. BilacTn oTkazanu B pe-
TUCTpaln OGLC,HI/IHCHI/IH Ha TOM OCHOBAaHWH, YTO U Ha3BAHUC, U OIMPCACIICHHBIC IMOJIOKCHUA
COIO3HOI'0 MEMOpaHAyMa 00 acconmalmu, KOTOpBIﬁ XapaKTEPpU3yeT CUJIC3ILICB KaK HAllMOHAJIb-
HOC€ MCHBUIMHCTBO, MpeAnojaarajiu, 4YTO p€aJbHbIM HaMCPCHUCM 3asBUTENICH OBUIO M3MEHE-
HUTD IOJIOKESHUHN I/I36I/IpaTeJ'IBHOFO 3aKOHOAATCIILCTBA C HECJIbIO MPECAOCTABICHUA HpI/IBI/IHCFI/Iﬁ
HallMOHAJIbHBIM MCHBIIWMHCTBAM.

Pemenue

Cyz1 OTMETHII, 9TO KITFOYEBOM ACTIEKT HACTOSIIIETO JIejIa 3aKIF0YaeTCs B OLICHKE TOTO, OBIIH
T 3asBUTEIH JIMIIEHBl BO3MOXKHOCTH (hPOPMHPOBATh acCOLMALUIO JUIS LEJICH, MepedrcieH-
HBIX B MEMOpPaHIyMe 00 acCoManny, ¥ yCTAaHOBICHUH TOTO, OBIJIM JIN YYPEIUTEIN TOTOBEI K
KOMIIPOMHMCCY T10 BOIIPOCaM, Ha 00CYKIEHUH KOTOPBIX HACTaWBaJIO TOCYAAPCTBO.

Cyn npu3Hain no3uimio Biaacteld obocHoBaHHOW. [1o ero MHEHMIO, COBIAJICHNS! B TEPMH-
HOJIOTHH, & TaK)Ke CIIOPHOCTh Ha3BaHMs CO3JAIOT BIEYATICHHUE, YTO B OyAyIIEeM WICHBI acco-
LUALUKA TTOMUMO CTPEMJICHHSI K JJOCTHIKEHHIO IPOTPaMMHBIX IieJeil OyayT MbITaThCcsl ydacT-
BOBaTh B BHIOOpAX.

Cyn oTMeTHII, 4TO 3asIBUTEIH MOTIIIU PAa3BESATh COMHEHHUs BIACTEH, H3MEHUB U UCIIPABUB
Ha3BaHHUE. DTO HUKAK HE OTPA3MIIOCH ObI Ha JICSITEIbHOCTH OPraHU3aluy U He 3aTPyAHIIIO OBl
JIOCTUKEHUE WICHAMHU acCOLIMAK MOCTABIEHHBIX LeNeH.

Cyn ycTaHoBuII, 4TO JA€HCTBUS BiIacTell ObUIM ONpaBJaHbl C TOUKH 3PSHHUS 3aIUTHI H30H-
paTenbHON CHCTEMBI TOCYAapCTBa, KOTOpast SIBIISICTCs HEOOXOIMMBIM 3JIEMEHTOM HaJuIexKalle-
r0o (QyHKIIMOHMPOBAHUS IEMOKPATHYECKOTO OOIIECTBA.

Ucxon nena: napywenus cmamou 11 Konsenyuu ne owlio.

! Pestome cocrasiieno Munnuatupoii «IlpaBo obmecTBeHHbIX HHTepecoBy. Ilep. ¢ anri. Donna pa3BuTus
MpaBOBBIX TexHoJOrni, 2008 1.
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U3BAEYEHUA U3 PELLEHUA
1. O IIPEAITIOJIATAEMOM HAPYIHIEHUU CTATBU 11 KOHBEHIIUUA
A. Boino au emewamenbcmeo?

34. Bce BBICTYIUICHUS EPEA CYAOM CBUJACTCIILCTBOBAJIN O TOM, YTO OTKA3 B PErucCTpaliun
acconuanuu 3asBUTEICH PaBHACTCS BMCIIATCIBCTBY B UX CBO6OZ[y accounaunﬁ. Cy[[ TPUHAT
TaKO€ X€ MHCHUC.

B. Bvino nu emewamenscmeo onpasoanHvim?

35. Takoe BMeIIaTeNb5CTBO NPOTHBOpeunT crarke 11 KoHBeHmnu, ecian oHO He ObUIO «Ipe-
JYCMOTPEHO 3aKOHOM», HE TIPECIIEIOBAIIO O/IHY MM Oo0JIee 3aKOHHBIX IeJIeH COIIacHO MyHKTY
2 9TOM CTaThbM U HE SIBISUIOCH KHEOOXOIUMBIM B IEMOKPATHYECKOM OOIIECTBE» ISl TOCTHIKE-
HUS OTUX LeTeH.

1. «[BMematenscTBO] IpeyCMOTPEHO 3aKOHOM»

Oyenxa Cyoa

38. Cyn ormeuaert, uto BepxoBHblil cyn 1 AnemnsinnoHHblN cyq KatoBulle oTkasbiBas B
perucTpanuy accolMaluy 3asBUTEIEH, mojJarajJuch Ha MOJ0KEHUs HAIIMOHAIBHOIO 3aKOHO-
JIaTeNbCTBA, B YaCTHOCTH, Ha cTaThio 32 Koncrutyuuu, crateu 5 u 58 I'pak1aHCKOTO KoJleKca
u ctateu 8, 10 (1, 4) u 14 3akoHa 06 accormanusax. Cya COOTBETCTBCHHO IOIICPKUBACT TOT
(hakT, YTO BMEIIATEILCTBO OBLIO «IIPEAYCMOTPEHO 3aKOHOM.

2. «IIpaBOMEpPHOCTH LIENU [BMEIIATEILCTBA]»

Oyenka Cyoa

44. Cyn ycmortpen, uto BepxoBHbI 1 ANIEJUIAUOHHBIN Cy/bl IPUHSIN PELICHUE O MPOo-
TUBOPEYUH BO3MOXKHOI PETHCTPAIN aCCOLMAINY 3asiBUTENICH 3aKOHO/IATEILCTBY, 0COOCHHO
B CBETE HA3BAaHUS aCCOLUALMU, KOTOPOE, II0 UX MHEHUIO, UMEET CBsI3b C HECYIECTBYIOIIEH
HalMeH, 4To, TaKUM 00pa3oM, BBOAWIIO OBl 0OMIECTBEHHOCTH B 3a0myxaeHne. Cymnsl Takke
MOCTAaHOBMJIM, YTO PErHCTpPalsl aCCOLMALUU KaK COK03a MpEeACTaBUTENCH HALMOHAIBHOIO
MEHBIINHCTBA MOBJIEUET 32 COOON Cepbe3HbIe MOCIEACTBHS sl APYTUX ITHUYECKUX TPYIIT
Ionpmn. Takas cnopHas Mepa, COOTBETCTBEHHO, NPEANPUHSATA B LENAX «IIPEJOTBPAIICHUS
OecropsIKOB» M «3aIIUTHI TIPaB M CBOOO IPYTHX JIUID», KOTOPHIC SIBIISIIOTCS] 3aKOHHBIMH 11e-
nssmu cornacHo ctatee 11 Konsennum.

3. <<H€O6XOZ[I/IMOCTI) B I€MOKPATUYCCKOM O6III€CTBC)>

Oyenxa Cyoa

1) Ocrognvie npunyunvl npeyedenmrnozo npasa Cyoa

55. Cyn, Bo3Bpamasick K 00CTOATEILCTBAM JIeJIa, TOBOPHUT O TOM, YTO IPABO CO3/1aBaTh ac-
COLMAIIHIO 3aKperuieHo B cTathe 11 KonBeHnnu. [TTaBHBIM acriekTOM IpaBa Ha CBOOOIY acco-
[UAINN SBISIETCS BO3BMOXKHOCTB TPaXKJIaH YUPEKIATh B COOTBETCTBUU C 3aKOHOAATCIECTBOM

19



COIO3BI JUISl OCYIIECTBJICHUSI COBMECTHBIX JICUCTBUI B chepe oOmmx nHTEepecoB. be3 Hamm-
YHs ATOW BOMOXKHOCTH IIPABO Ha OOBEIUHEHHE HE OyleT MMETh NMPAKTHYECKOrO 3HAYCHMSI.
Hannuune nonokeHUH HAIlMOHAIBHOTO 3aKOHOJATENbCTBA, 3AIUIIAIONINX CBOOOMY accolu-
alni, a TaKke MPaBONPHUMEHUTEIbHAS NMPAKTHKA TOCYIapCTBa yKa3bIBAIOT HA YPOBEHb pas-
BUTHS JIEMOKPATHHU B JaHHOH cTpaHe. [ocynapcTBa mpoBepsIOT COOTBETCTBUE LETeH U aes-
TEJILHOCTH aCCOLMANNHU HAI[MOHAJIBHOMY IIPAaBOMY HOPSIKY CIIOCOO0aMH, COBMECTUMBIMHU C
KoHnBenmuei, Gpakt mpoBepKH Takxke SBISACTCS IPEAMETOM IEePEecMOTpa KOHBEHIIMOHHBIMH
opranamu (cM. neno Sidiropoulos and Others v. Greece ot 10 urons 1998, § 40).

56. Konenuus tpeOyeT, 4T0OBI JII000€ BMENIATEILCTBO B OCYIIECCTBICHHUE IIPaBa Ha CBO-
6oy acconmanuii ObUIO OLIEHEHO AOHKHBIM 00pPa30M C YUETOM «HEOOXOAMMOCTH B IEMOKpa-
THYECKOM 001ecTBe». OO0CHOBAaHHOE BMEIIATEIBCTBO — 3TO BMEILIATENILCTBO, CYTh KOTOPO-
TO KOPEHHUTCS B IPUHIUIIAX JIeMOKpaTnieckoro obmectsa (cM. aeno United Communist Party
and Others v. Turkey ot 30 ssaBaps 1998, § 45).

57. TepMuH «HEOOXOANMBIIT», UCIIONb3yeMbIil B ctarbe 11 KoHBeHIMM, HE NMEET TaKoH
THOKOCTH B HHTEPIIPETALNH, KaK, TIOJI0KNM, TEPMUH «ITOJIE3HBIN) W «KenaeMbliiy. K Tomy
)K€ TUTIOPAJIM3M M TOJEPAHTHOCTH SIBISIOTCS OTIMYMTENLHBIMU TPU3HAKAaMH JEMOKPATH-
yeckoro obmecTBa. HecMOTpst Ha TO YTO MHTEPECHI JIUI MOTYT OBITH CIlydallHBIM 00pazoM
CyOOpIMHMPOBaHBl B MOJIB3Yy TOW WJIM MHOW TPYIIIBI, IEMOKPATHs O3HA4YaeT, YTO B3IJISIBI
OOJIBIIMHCTBA MTPEBAIUPYIOT HE Beeraa. JloinkeH ObITh TOCTUTHYT OanaHc, KOTOPBIH CO3/1acT
YCIIOBHSI JUISl YECTHOTO M HAJUIEKAIIEro OOpAIeHUs! ¢ MEHBIIMHCTBAMH, & TaKKe MO3BOJIHT
n30eKaTh 3J0YIMOTPEONICHHI CO CTOPOHBI JOMUHUPYIOIIUX NO3ULUi (cM. neno Young, James
and Webster v. United Kingdom ot 13 aBrycra 1981, Chassagnou and Others v. France [GC],
Ne 25088/95 b 28443/95, § 112).

58. CnemoBaTenbHO, HCKITFOUCHHS, YCTaHOBIICHHBIC cTaTbeil 11 KonBeHIum, He MOTyT OBITH
HCTOJIKOBAHBI JIBOSIKO; TOJIHKO OOOCHOBAHHbIC M 3aKOHHBIC TIPHYMHBI MOTYT OIIPaBAATh Orpa-
HUYEeHHE cBOOOIBI accornaryii. [ToaToMy, roBopsi 0 cTereHn He0OXOMUMOCTH BMEIIATEIbCTBA
B COOTBETCTBHUHM C ITYHKTOM 2 cTarhi 11, ToCcynapcTBO jKECTKO OTPaHWYEHO MpPEieIaMH «BO3-
MOYKHOTO OIIPaBIaHMsI BMELIATEIbCTBA», KOTOPOE JTOPKHO COOTBETCTBOBATH IPHHUMAEMBIM
n nepecMmarpuBaeMbiM pemieHusiM Cyna. EBpomnelickuil cyx aeT OLEHKY pelIeHHsM Halld-
OHaJIBHOTO YpoBHS (cM. aeno Socialist Party and Others v. Turkey ot 25 mas 1998 ., § 50).
Korzma Cyn BEIHOCHT CBOE peIlieHne, €ro 3ajadeil He SBIseTCs] 000CHOBAHUE CBOETO MHEHHS
riepes HallMOHAIBHBIMH BIIACTSIMH, HO CKOpEe MEPECMOTpP OOCTOSITENBCTB Jieja B KOHTEKCTE
ctareu 11 KonBeH1ny, a Takxke y>ke BbIHECEHHBIX CyloM pellIeHui. DTO He 3HAUUT, UTO pellle-
HUE Oy/leT OrpaHNYeHO MPOBEPKOH JOOPOCOBECTHOCTH, TIIATEIBLHOCTH U OJIArOPa3yMHOCTH
WCIIOJTHEHHSI TOCYJapCTBOM-OTBETYHKOM 00s13aTenbeTB 1o KonseHumu. Cym JOIMKEH Takke
00partuTh BHUMAaHME Ha IpEJIojiaracMoe BMELIATEIbCTBO B IIPaBO B OOCTOATENBCTBAX KOH-
KPETHOTO JIeNIa U OTPEEINTh, SIBIISUIOCH JIN BMEIIATEIbCTBO «COOTBETCTBYIOIINM 3aKOHHOM
Lesu», OBUIO JIM OHO «0OOCHOBAHHBIM U HE0OXOAUMBIM». Cy/l TOIDKEH yOeIuThesl, YTO HalU-
OHAJIBHBIE CY/IBI JJOJDKHBIM 00pa3oM MPHUMEHSUIM CTaHAAPThI, COOTBETCTBYIOIINE TIPHHIIMIIAM
cratbn 11 KonBeHumu u, 0ojee TOro, 4To B CBOMX PELICHUSIX OHU OCHOBBIBAINCH HAa OOBEK-
THUBHOM olieHke (akTtoB nena (cM. neno Socialist Party and Others v. Turkey).

59. B aroii cBsazu Cyx ykasbIBaeT Ha TO, 9YTO CBOOO/A accoIUANnil He aOCOIOTHA U UTO
B OIPEZEICHHBIX JIeNaxX CJIeAyeT MPUHUMATh BO BHUMaHHE TOT ()aKT, 4YTO HEOOXOIMMOCTD 3a-
LIMIIATh KOHBEHIIMOHHBIC ITpaBa MOXET NPUBECTH K OIPAHUUCHHUIO IPYTHUX TIPaB WM CBOOOI,
ycraHoBieHHbIX KonBeHumeit (eM., mutatis mutandis, neno Otto-Preminger-Institut v. Austria
ot 20 cents10ps 1994, § 47 u § 50). CinoxHo cOanaHCHpOBaTh KOH(IMKT WHIUBHIYaIbHBIX

20



uHTEepecoB n npas. OOCTOATENBCTBA J€1a MOT'YT BKJIIOYAaTh B ce0sl pacCMOTpPEHHE TIOJIUTH-
YECKUX U COLMAIBHBIX BOIPOCOB, Pa3pelICHHE KOTOPBIX MOXKET CYIIECTBEHHO OTINYATHCS
Ha Pa3IMYHBIX CTaHsIX PA3BUTHA JIEMOKPAaTHYECKOro oduiecTa (cM., mutatis mutandis, nemno
Handyside v. United Kingdom ot 7 nexadps 1976, § 48).

60. B xontekcte Hacrosmiero aena Cya OTMETHI, YTO MPH OLIEHKE NPONOPLUOHATBHOCTH
BMeEIIaTeIbCTBA BO BHUMAaHNE JOJDKHBI OBITH IPUHSTHI TAKXKE MPUPOAA U CTPOTOCTH OCIIa-
puBaeMoit Mepsl (cMm., mutatis mutandis, neno Okcuoglu v. Turkey [GC], Ne 24246/94, § 49).
Bonee Ttoro, Cyn nmpusHai, 4To B HEKOTOPBIX JleJlaX MPUMEHEHUE PEIIUTENbHBIX, WIN Jaxe
panuKaIbHBIX, Mep, BKIIIOYas HEMEIUICHHYIO U TOCTOSHHYIO KOH(HCKAIMIO UMYILECTBA Op-
TaHU3alNH, MOKET OBITH OIPaBIaHO B COOTBETCTBUM co cTarhedl 11 KonBenumu (cMm. meno
Socialist Party and Others v. Turkey, § 51; Refah Partisi (The Welfare Party) and Others v.
Turkey, Ne 41340/98, 41343/98, 41344/98, § 81).

2) Ilpumenenue 6blueyKA3aAHHBIX NPUHYUNOS K HACTOAUEM) Oey

61. Cyx oT™MeTHII, YTO OJILCKHE BIACTH, 0O0CHOBBIBAs OTKAa3 B PETUCTPALMN aCCOIUAIINN
3asBUTENEH 1o/ Ha3BaHHeM «Co103 JIofel CHIIe3CKON HAIMOHAIBHOCTH», OCHOBBIBAIMCH HA
TOM, YTO MPEIOKEHHOE HAa3BaHWE M KOHKPETHBIC TIOJIOKEHHS COIO3HOTO MEMOpaHIyma 00
accolMaNny, XapaKTePU3YIOIIEro CHIE3NEeB KaK «HAIMOHAJIBHOE MEHBIIMHCTBOY», TOIPa3y-
MEBAIOT, YTO UCTUHHBIMH HAMEPEHHSIMHU 3asBUTEICH SBILSUICS «00X0m» MONOXKEHUH M30upa-
TEJIFHOTO 3aKOHA CTpaHbl. BaskeH Takxke U (akt, YTo NpU3HAHUE TAaHHOW STHUYECKOH IPYIIIIEI
«HAIMOHAJIBHBIM MEHBUIMHCTBOMY» B MPOLIECCE PETHCTPALUN aCCOLUALUU 3asBUTENEH aBToO-
MaTHYEeCKH MPHUCBanBall ObI UM MPaBO Ha CIELHAIbHBIC TPUBHIETHH, KOTOPbIE MIPEI0CTaBIIs-
I0TCSI HAMOHAJIBHBIM MEHBIIMHCTBAM 3aKOHOJATEIECTBOM.

B nanpHelinem BIacTH ONUPATICh Ha MO3ULHIO (C KOTOPBIH 3asBUTENN HE COMIAIIAIINCE)
0 TOM, YTO CHJIE3LIbI SBJISIIOTCS HE «HALUEI UK «HAIIMOHAIBHBIM MEHBIITHHCTBOMY, a CKOpee
OJTHOM M3 ATHUUECKHX I'PYIII TOJILCKHUX TpaxkiaH. COOTBETCTBEHHO, Ha3BaHKE, BEIOPAaHHOE 3a-
SIBUTEISIMH IS aCCOLMAIINH, 0OMaHBIBAJIO OBl OOIIECTBEHHOCTh U IPOTHBOPEUYHIIO OB 3aKOHY.
OO00CHOBBIBasi CBOIO MO3HUIIHIO, IPABUTEIBCTBO CCHUIACTCS HAa IIPUHIMIT PABEHCTBA TIEPesl 3a-
KOHOM, yTBEp3KJasl, YTO PETUCTPAllUs aCCOLUALINN, 3asBIeHHON Kak «Co03 JIIo/eil CUIIe3CKOM
HAIMOHAJIBHOCTI, MOXKET IPUBECTH K AUCKPHUMUHALMU B OTHOIIECHUU APYTHX dTHHYECKUX
rpymil. ..

62. Cya moguepKHyJ1, 4TO B €ro 00s13aHHOCTH HE BXOJIUT BBIPa)KEHHE COOCTBEHHOTO MHEHUS
OTHOCHTEJIEHO 000CHOBAaHHOCTH 3aSIBIICHUS O IPHHAIIEKHOCTH CHJIE3LIEB K «HAIIMOHAIBHBIM
MeHbIIMHCTBaM». Ha camom pene, nHTepriperanust (OPMYINPOBKH «HAIMOHAIBLHOE MEHb-
HIMHCTBOY TipescTaBisiercst Cyny Hanbosee CIoKHONW — JaXe B KOHTEKCTE MEXTyHapOIHBIX
JIOKyMEHTOB, B T. 4. Pamounoii konBennun Cosera EBponsl 0 3amuTe HallMOHATIbHBIX MEHb-
mMHCTB. B HacTosIee BpeMst HOJIBCKOE 3aKOHOJIATENILCTBO HE JAAET YETKOTO €JMHO00Pa3HOTo
oIpeJeNieHus] JaHHOro TepMuHa. [IpuBuIeruy, IpeaycMOTPEHHbBIE 3aKOHOM B KOHTEKCTE 3a-
KOHO/IATENIECTBA O MapIaMeHTCKUX BBIOOpPAX, MPEJOCTABISIFOTCS MCKIIOYUTEIIBHO 3aperucT-
PUPOBAHHBIM aCCOLMALUAM HAI[MOHAIBHBIX MEHBIINHCTB. B TO e Bpemsl, Ha MECTHOM ypOB-
HE HE CyLIECTBYET 3aKOHOJATEJILHO YCTAHOBICHHOM MpoLeTyphl MPU3HAHUS HALIMOHAIBHOTO
WIN JIpyroro MEHBIIUHCTBO (cM. §§ 45 u 53). CienoBarensHO, rpyIIIbl, KOTOPBIE HE ObLIN
IIPU3HAHBl HAIIMOHAJIBHBIMU MEHBIIMHCTBAMU B COOTBETCTBUM C JIBYCTOPOHHHMMH COIVIAIIe-
HUSIMH O COTPYAHHYECTBE MEXIY CTpaHaMmy (yIMOMSIHYTbIE, Cpelu mpodero, B § 53), Moryr
MOIYYHUTh TOIBKO «HENPSAMOE» MPU3HAHKUE B KAUECTBE HAIMOHAIBHOTO MEHBIINHCTBA — Ye-
pe3 mpoueaypy perucTpaluu acCOLUAIMA.

[...]
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64. Cyn, oHaKo, OTMETHWII, YTO KITFOYEBOM aCMEKT HACTOSILETO JIejIa 3aKII0YaeTcsl B OICH-
K€ TOTO, OBUIH JIM 3asIBUTEIIH JIUIICHBI BO3MOKHOCTH (DOPMHUPOBATH aCCOIMAIIUIO IS LICNICH,
MICPEYHCIICHHBIX B § 7 3asBICHHOTO MU MEMOpPaHIyMa 00 aCCOIMAILINH, ITOJIOKEHHUS KOTOPO-
TO BKJIFOYAIIH, K TIPUMEPY, IETH «IpOOYKICHHUS W YCUICHUS HAIIMOHAJIBHOTO CO3HAHUS CH-
ne3neBy. CiaeayeT yCTaHOBUTD, OBLIH JIU YYPEAUTEIN TOTOBBI K KOMIIPOMHUCCY IO BOIPOCAM,
Ha 00CYXJICHHH KOTOPBIX HACTAWBAJIO TOCYAPCTBO. DTH BOMPOCHI KACAIUCh, KaK yxKe OBLIO
OTMEUCHO, Ha3BaHUs accolmanyu u cojepkanus § 30 memopanmayma 00 accormanuu. Cyn
JlaJiee OTMETHII, YTO MO3HIUS BIACTEH O JAHHOMY IOBOIY HE KaXKETCS €My HEOOOCHOBaH-
Hoii. [Taparpad 30 MmemopaHayMa 00 accommanuu iacuT, 9To Coro3 SBISCTCS OpraHU3aIi-
ell CIJIC3CKOTO HAIIMOHATBHOTO MEHBINUHCTBA. TpH pelIarouX U HauOOoJee CIIOPHBIX CIIOBA
3TOH (hpa3bl — «OPraHU3AIU, KHAITHOHAIBHOEY» M «MCHBITHHCTBO» — COJICPIKATCS TAKKE
B cTathe 5 (1) 3akoHa 0 MapIaMEHTCKUX BBIOOpaX, MPEyCMATPUBAOIIECTO YCIOBHUS 0CBOOOXK-
JICHHSI OT HaOOpa OMPEICIICHHOTO MPOIIEHTA TOJI0COB, HEOOXOMUMBIX JUISI IIPUHSATHUS yYaCTUS
B pacnpezenenuu mecT B [lapnamenrte. CoBnaseHus B TEPMUHOJIOTHH, & TaKKe CIIOPHOCTH
Ha3BaHMs OpPraHU3aluy, MPEATOKEHHOTO 3asBUTEIISIMU, CO3Aa€T BIIEUATIIEHUE O TOM, YTO B
OyAyIIeM WICHBI aCCOIMALMHU OyIyT, KPOME CTPEMIICHHS K JOCTHXKCHHUIO TPOTPaMMHBIX IIe-
JICH, TBITATHCS] YYaCTBOBATh B BHIOOpAX.

65. B atoii cBsi3u Cyj1 HE MOT HE OTMETHUTb, YTO 3asSBUTEIIH MOIJIH OBI pa3BesTh COMHCHUS
BJIACTEH, MPOCTO U3MEHHUB WJIM UCIIPABUB HA3BaHWE ACCOLMALMU. DTU U3MEHEHHUs, 10 MHe-
Huto Cyna, He UMeITH OBl TSDKEINBIX TOCISACTBUM s nesTebHOCTH Coro3a Kak acCoIUaluy,
HE MPEMSITCTBOBAIH OBl IOCTHKCHUIO WICHAMH ACCOIMAIINY ITOCTABICHHBIX IIEICH.

66. CyJ Takke OTMEYaeT, 4TO CYTh IUTIOpaIu3Ma U JEMOKPATHH 3aKIII0YaeTCs B KOMIIPO-
MHCCE, KOTOPBIA JOCTUTAETCsl B AMANIOTEe Pa3IMYHBIX CTOPOH M rpymnn Jul. MHorma Hy»HO
OBITh TOTOBBIMU OTPAaHUYHUTH HEKOTOPBIC M3 CBOMX CBOOOI, YTOOBI CITIOCOOCTBOBAThH OOeCIIe-
YCHHIO CTaOWIILHOCTH B TOCYIapCTBE. JTO, B YACTHOCTH, KacaeTCs OTHOIICHHS K W30mpa-
TEJBHOW CHCTEME, KOTOpasi UIMeeT OOJIbIIOe 3HAUCHHE B IEMOKpaTuieckoM rocynapctee. Cyn
YCTaHOBIJI, YTO B OOCTOSITEIBCTBAX HACTOSIICTO Jeiia NCHCTBUS BIACTCH OBLIH OIpPaBIAHBI C
TOYKH 3PCHUS 3aIUTHI N30MPATEIBHON CHCTEMBI TOCYIapPCTBA — CUCTEMBI, KOTOpAs SBISICTCS
HEOOXOIUMBIM JJIEMCHTOM HAJICHKAIIET0 (DYHKIMOHUPOBAHUS «IEMOKPATHYCCKOTO OOIIe-
CTBa» B ToJKoBaHUU cTathu 11 Konenuuu.

Takum obpazom, eauHorIacHBIM pentenreM Cyna Hapyuenus crarby 11 KonBenumu yc-
TaHOBJICHO HE OBLIO.



FPAHAE OPUEHTE A'UTAAUA AU NAAALLLLO AXKYCTUHUAHU
(GRANDE ORIENTE D’ITALIA DI PALAZZ0 GIUSTINIANI)
NPOTUB UTAAUU !

Xanoba Ne 35972/97
PeweHune ot 2 aBrycta 2001 roaa

SI3bIK: aHDIMICKAH, (paHIly3CKHH.

KuroueBble TeMbl:
OcpaHu4enHue 6 npaesdx 4jieHoes 00beouHeHusl.

OcHoBHBIE (PAKTBI

Accormanusi-3asiBUTENb 00KAIOBalla YCTAHOBICHHYIO 3aKOHOM OOS3aHHOCTH (ppaHKMa-
COHOB 3asBIISITH O CBOCH MPUHAJIEKHOCTH K JOKE MPU BBIIBIKEHUH HA PErHOHAIbHbBIE aJl-
MUHUCTpPATUBHBIC TOJKHOCTU. [1o ux MHeHu1o, crates 5 3akoHa 1996 roga craBuiia 4ieHOB
00BEIMHEHUS TIEPE] aJTFTCPHATUBOM 0TKAa3a JIN0O OT WICHCTBA B OPTaHU3AINH, TUOO OT 3aHs-
TUS JOJKHOCTH B TOCYNapPCTBEHHOM OpTraHe, OTpaHHYHMBAasi HE TOIBKO CBOOOAY OOBEIUHCHUS
Ka)XJIOTO U3 WICHOB OPTaHU3aIlUH, HO ¥ CaMy CBOOOIY OOBCTUHCHUS.

Pemenune

Cyn ompenenui, 94To OCIIapHBacMbIC MOJIOKECHUS 3aKOHA IMPEJCTABISIIOT COOOH BMella-
TEJIBCTBO B MPABO 3asBUTEIS HAa CBOOOJY OOBEAMHCHHS, TaK KaK COACPIKAIIMUNCST B 3aKOHO-
JIATEeNILCTBE 3alpeT MOT MPHUBECTH K BBHIHYKJACHHOMY YMEHBIICHUIO YUCIIEHHOCTH OpraHu3a-
UM ¥ TOBPEAUTH €€ PeIyTaluu. BMemarenbcTBO HE COOTBETCTBOBANIO MPHHIUITY HEOOXO-
JTUMOCTH B JEMOKPAaTHYCCKOM OOIIECTBE: caMo 10 ce0e WICHCTBO B 3aKOHHOM OpraHH3aiuu
HE MOXET OBITh YEM-TO MPEIOCYAUTEIEHBIM H MPEISTCTBOBATh HA3HAYCHUIO HA JIOJDKHOCTH.
Y4uTBIBas, YTO MHOTHE ACCOIMAIINH, HAa KOTOPBIC PACIIPOCTPAHSIIOCH ICHCTBHE 3aKOHA, 00JIa-
JTAJTU IIPOKOM aBTOHOMUEH, COIEpIKAIIUIICS B 3aKOHE 3aIPET HE MOT OBITh OIPaBIaH IPaBOM
rOCyZapcTBa BBOJUTH OTPAHHYCHHUS CBOOOIBI OOBCIMHCHNUS B OTHOIIICHUH JOJKHOCTHBIX JTUI]
aIMUHUCTPATUBHBIX OPTraHOB rOCyAapCcTBa.

Ucxon nena: umeno mecmo napywenue cmamou 11 Koneenyuu.

U3BAEYEHUA U3 PELLEHUA
[. MPEAITOJIATAEMOE HAPYIIEHHWE CTATBHU 11 KOHBEHII
A. Bonpoc o nanuuuu emewamenscmea

15. EBpomneiickuil CcyJ HalOMHWI, YTO OH YK€ BBIHEC pEIlEHHE, COMIACHO KOTOPOMY
crarbst 11 KoHBeHIIMM nprMeHMMa K OObEJAMHEHUSIM, @ UMEHHO K ITOJMTHYECKUM HapTUsM

! Tlep. ¢ ¢p. [. FO3BuKOBa, IPe0CTaBICHO POCTOBCKUM LEHTPOM COACHCTBHS MEX Iy HAPOJHON 3aIHTE.
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(cM. pemrenue 1o neny «O0benuHeHHass KommyHnuctudeckas naptus Typuuu v Ap. IpOTHB
Typuumn» (United Communist Party of Turkey and Others v. Turkey) M pelieHue 1o A€y
«Conmanucruaeckast naprust Typuun u ap. npotus Typumw» (Socialist Party and Others v.
Turkey). OH ykazai, 4To, KaK IpaBHiIo, «OOBEIMHEHNE, 2 UMEHHO TOJIMTHYECKasl TapTHs, He
UCKJIIOYaeTcst U3 cdepsl npuMeHeHnss KOHBEHIIMU TOJIBKO MOTOMY, YTO, 10 MHEHHIO Halluo-
HaNBHBIX BJAcTeH, ee AeATENbHOCTh MOXET MPUUYUHHUTH BPEJ KOHCTUTYLHOHHBIM CTPYKTY-
paM rocyaapctBa M TpeOyeT NMPUMEHEHHs OTPaHHYHMTENBHBIX Mep» (CM. pelleHHe IO AeITy
«O0beMHeHHAsT KOMMYHUCTHUECKast mapTust Typuun u ap. npotus Typuum», ibid., § 27).
EBporeiickuii cyx cunTal, 4TO TakOW MOAXOJ TeM Ooiee yMECTeH NPUMEHHUTEIBHO K 00b-
€IMHEHHIO, KOTOPOe, KaK B Clydae ¢ 3asBUTENIEM, HE MOA03PEBACTCS B MIPUUUHEHUU Bpeaa
KOHCTUTYLIMOHHBIM CTpyKTypaMm. Kpome Toro u mpexnae Bcero, EBponeiickuil cyq npusHai,
YTO OCIapHBaeMasi Mepa, Kak OTMEYaeT caMa acCOIHaIs-3asBUTEIb, CIOCOOHA HAaHECTH el
yiep0, a UMEHHO CTaTh MIPUYMHON yTPaThl WICHOB U MPECTHKA 00bEANHEHUSL.

16. Takum oOpazom, EBporeiickuii cyx mpuines K BBIBOIY, YTO BMENIATEIbCTBO MMEET
Mecto. OTCIoza CIIeNlyeT, YTO acCOLHALMS-3asBUTENIb MOKET CUNTATh Ce0sl JKEePTBOU Mpero-
JlaraeMoro HapyIIeHHsI, ¥ TIO3TOMY BO3pa)keHHs BiiacTeil MTaaum 1omKHbBI OBITH OTKIIOHEHBI.

B. Obocrnosannocms emewamenbcmea

1. C To4kH 3peHHs NEPBOro NpeIoKeHus MyHKTa 2 cratbu 11 KonBennun

17. Ilomo6GHOE BMemaTenbCTBO HapymaeT crarbio 11 KoHBeHIH, HCKiTtoUas cirydan, Kor-
Jla OHO «IIPEyCMOTPEHO 3aKOHOMY, IIPECIIeTyeT OHY MK 0ojiee 3aKOHHBIX C TOUKH 3pEHHS
myHkTa 2 crarbi 11 KoHBeHIMN nieneil u sBiseTcs «He0OXOAMMBIM B IEMOKPaTHUECKOM 00-
LIECTBE» JUIsl JOCTHXKEHUS 3TUX LeNeil.

a) «IIpedycmompeno 3akoHom»

18. Acconnanus-3assBUTEIb HE CTaBMIIA IO/l COMHEHHUE, YTO BMEIIATEILCTBO OBIIO «IIpe-
JIyCMOTPEHO 3aKOHOM»: OcTiapuBaeMas Mepa 0a3upoBajiach Ha PETHOHAIBHOM 3aKOHE. . .

b) 3axonnas yenv

21. EBpomnelickuil ¢y OTMETHII, 4TO, 110 YTBEP:KACHUIO BracTtell MTanuu, npunstue cra-
ThH 5 3akoHa 1996 roza ObLI0 00YCIOBIEHO CTPEMIICHHEM «YCIIOKOUTHY» OOIIECTBEHHOE MHE-
HUE B MOMEHT, KOIZla OCTPO BCTaJl BOIPOC O POJIH HEKOTOPBIX UJIEHOB MACOHCKOIO COH03a B
JKM3HU cTpanbl. Takum obpasom, EBpomneiickuii cyn npusHai, 9T0 CIIOPHOE BMELIATEIHCTBO
HMEJIO LIENBIO 3alUTy HAMOHAJIBHBIX HHTEPECOB M 0OIIECTBEHHOTO ITOPSIIKa.

¢) «Heobxooumo 6 demokpamuueckom obujecmeaey

24. YtoObl, B 4aCTHOCTH, YCTaHOBHUTb, ObUIA JIM CIIOPHAs Mepa cOajaHCHpOBaHA C 3a-
KOHHOM IpecienyeMoit 1enbto, EBponeiickuil cya paccMOTpen ee B CBETE€ MaTe€pUaioB BCETO
Jiena.

25. COanaHCUpOBaHHOCTD MO/IPA3yMEBAET COMOCTABICHUE HACYIIIHOCTH MIEPEUHCICHHBIX
B myHkre 2 crarbu 11 KoHBeHUMu menel ¢ HaCyIIHOCTHIO Ieiedl CBOOOIBI 0ObEANHEHUH.
CrpemiieHne K yCTaHOBJICHHUIO CIIPABEUIMBOTO PAaBHOBECHS HE JIOJDKHO B IOI0OHOM CUTYaILH
JIMIIATh TPAXK/JIaH CTUMYJIa K OCYIIECTBICHNIO CBOETO NPaBa Ha 00bEJMHEHNE U3-3a OIIACEHHH,
YTO MOXKET OBITh OTKJIOHEHA MX KaHIUAATypa Ha JOJDKHOCTD.

26. KoHe4yHO, YMCIIO 3apeTUCTPUPOBAHHBIX WM MOTEHIMAIBHBIX YICHOB acCOLUAIINH-
3asBUTEJISI, KOTOPBIE MOTYT OKa3aThCsl B IMOJIOXKEHHM BHIOOpa MEXIy INPHHAUIC)KHOCTHIO
K MacoHCTBY M y4YacTHEM B KOHKypCE Ha 3aHATHE JOJDKHOCTEH, MOANAJAIoIUX TOJ CTa-
Thi0 5 3aKkoHa 1996 rona, He MOXKET OBITH OOJBIINM B CPABHEHHH C OOIIMM YHCIOM WICHOB
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OpraHu3aluu. CJ'Ie,HOBaTeJ'[LHO, ymep6, KOTOpLIﬁ MOXKET ITOHCCTH 3adBUTCJIb, TAKIKC HCBCIIUK.
O,HHaKO EBpOHeﬁCKHﬁ Cya cHuTal, 4To CBO60Ha 06’I>CIII/IH€HI/I$I HMEET CTOJIb OOJIBIIIOE 3HAYE-
HHUEC, YTO BOO6III€ HE MOXET OBIThH npeaMeTOM OFpaHI/I‘lCHHﬁ, JaXXe MPUMCHUTECIIBHO K JINY-
HOCTH KaHAWIaTa Ha Hy6HH‘{HLIﬁ MOCT, €CJIM CaMO 3aUHTEPECOBAHHOC JIMIIO HE COBECPIIACT
BCJICACTBUC cBOCH MPUHAAJTICI)KHOCTU K JaHHOMY O6T)GHI/IHCHI/I}O HUKAKUX MPEAOCYAUTCIBHBIX
ﬂeﬁCTBHﬁ. BwMmecte ¢ Tem OYCBHUIHO, 4YTO O6T>GHI/IHCHI/IC, O KOTOpPOM HACT pC€Ub, MOABECPIKCHO
IOCICACTBUAM peIHeHI/Iﬁ CBOMX YJICHOB. CHCHOB&TCJ’ILHO, OoCIIapuBacMoO€ 3alIpCUICHUC, KAKUM
OBl HE3HAYUTEIIBLHBIM OHO HH OBLJIO B OTHOILICHUHU 3asBUTCIIA, HC ABJIACTCA <<H606XO,Z[I/IMBIM B
JACMOKPATUYCCKOM O6IIICCTBG».

2. C To4KH 3peHHs1 BTOPOro npeajioxkeHust myHkra 2 crarbu 11 Konpennun

27. CnenaB naHHbId BeIBON, Cy MODKEH YOSIUTHCS B TOM, YTO CIIOPHOE OTPaHHYCHUC
SIBJISIETCSI OTIPABAAHHBIM C TOUKH 3peHMs nocienHer ¢pasel mynkra 2 crareu 11 Konsenunwy,
TIOCKOJIBKY 3Ta (ppasa Mo3BOJISICT FOCYAAPCTBY BBOANTD JUISl COTPYIHHKOB ONpPECICHHBIX Ka-
Teropuil, BKIIOYasl «aIMHHUCTPATUBHBIE OPraHbl TOCYJapCTBa», «3aKOHHBIE OIPaHUYCHUS
Ha OCYIECTBICHHE MMH ITpaBa Ha CBOOOYy OOBETMHEHHSI.

[...]

30. EBponelickuii cyi HalOMHHWII, YTO TEPMHH «3aKOHHBIE» B JTaHHOH (pase moppasy-
MEBAaeT TO K€ MOHATHE 3aKOHHOCTH, Kakoe c(hopMyIMpPOBaHO B aHAJOTUYHBIX MM ITOXOXKHX
BBIPOKEHUSIX B IPYTHX MecTax KoHBEeHINH, 0COOEHHO BO (hpase «IpeayCMOTPEHBI 3aKOHOM)
BO BTOpbIX NMyHKTax Crarei 9 u 10 Konsenuu. Mcnons3zyemoe B KoHBEeHIIMN NOHATHE 3aKOH-
HOCTH, KpPOME COOTBETCTBHUSI BHYTPEHHEMY IIPaBy, IOJpa3yMeBacT COONIOICHNE BO BHYTPEH-
HEM TIpaBe TaKMX KaueCTBEHHBIX TPEOOBAHUM, KaK MPECKa3yeMOCTh M BOOOIE OTCYTCTBHUE
npou3Boja (cM. mocraHoBieHne bombioil manarel mo geny «PexBensr npotus Benrpum»
(Rekvenyi v. Hungary), xanoba Ne 25390/94, § 59).

ITockonbky accouuanus-3assBUTENb CTaBWJIA MOJ, COMHEHHE HAJIM4YME OCHOBAHWH JUIs
CHOPHOTO OTPAHUYEHUS] BO BHYTPEHHEM IIpaBe, EBponeicKkuil Cy HaIOMHUII, YTO TOJIKOBa-
HUE U NPUMEHEHNHE BHYTPEHHETO MpaBa SBISIETCS MPEXkAe BCEro MpeporaruBoi HallMOHAb-
HBIX BJIaCTEH, 0COOCHHO KOT/]a BO3HUKAET HEOOXOANMOCTh B TOJIKOBAHUH CIIOPHBIX BOIIPOCOB
(cm. pemrenue 1o geny «S. W. mpotus Coenunrennoro Koponesctsay (S. W. v. United Kingdom)
ot 22 Host0pst 1995 1, § 36). OqHako B paccMaTpuBaeMoM JIeJIe y acCOLMAIMN-3asiBUTEIS HE
OBII0 BO3MOXKHOCTH OCIIOPUTH B CY/ICOHOM MOpsIIKE KOHCTUTYLIMOHHOCTH CIIOPHOTO TIOJIOXKeE-
Hus (¢ yeM BracTu Mranuu cormacunucs). Otcrona Cyn cienan BbIBOJ, YTO IIPABOBAs CUTY-
arys ObliIa JOCTAaTOYHO SICHOM, YTOOBI acCOIMAIMs-3asiBUTENh caMa MOIJIA PEIINTh, Kak ei
ce0st BecTH, |, CJICIOBATEIBHO, YCIOBHE IIPEICKa3yeMocTH Obl1o cobmoneno. Takum 06pazom,
ocrapuBaeMoe OrpaHUueHNE OBbUIO «3aKOHHBIM» IO CMBICITY ITyHKTa 2 ctathu 11 KoHBeHImu.

31. KacarenpHO TOro, IBISIIOTCS JIM JOIKHOCTH, YIOMSIHYTBIE B cTaThe 5 3akoHa 1996
roja, JOKHOCTSIMH «aJIMHHHUCTPATUBHBIX OPraHOB rOCyAapcTBay, To EBponeiickuil cyq oT-
Mmetmi, uto B [Ipmnoxenusx «A» u «B» 3akona 1996 roxa ¢purypupoBaiy 10IDKHOCTH, TIPO-
XOJSIIIIME HE I10 IITaTHOMY PACIHCAHUIO O0JACTH, a 110 JIBYM JIPYTHMM KaTErOpHsIM: «IOJDK-
HOCTH OOJaCTHBIX OpPTaHM3ALMI» M JOJDKHOCTH, MPEACTAaBICHUE KOTOPBIX M Ha3HAaYCHUE Ha
KOTOpBIE HaXOIWIIUCh B BeleHnn O0macTHoro coBeTa. OHAKO MOHATHE «aIMUHHCTPATUBHBIC
OpraHbl TOCyIapcTBay TpedyeT Y3KOH MHTepIpeTaliy, YIUTHIBAIOLIEH JODKHOCTD, 3aHIMae-
MYIO COOTBETCTBYIOIINM CITy’KaluM (cM. pereHue 1o aeiy «Dort nporus ['epmannmny» (Vogt
v. Germany) ot 26 centsiops 1995 ., § 67). Cyn HamomHmI, 9To B jaene Dort oH Bo3aepxai-
Csl OT MPHUHATUS PELICHUs O TOM, MPHHAJIEKaa JIU MPEenofaBaTellb — KCTaTH, SIBIISBILIAACS
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IITaTHOU CITy’Kaled,— K roCyJapcTBeHHON agMUHMCTpauunu (ibid., § 68). IlpuMeHuTensHO
K JJAHHOMY JIeTly ¥ 0a3upysich Ha UMEIOIINXCSI MaTepraiax, EBponelcKkuii cyy1 OTMETHII, YTO
MEXAY JOJDKHOCTSIMH, purypupyromumu B [Tprnoxenusx «A» u «B» k 3akony 1996 rona, u
JIOJDKHOCTSIMH B 00s1acTé Mapkec, HeCOMHEHHO, CYIIECTBYET MEHEe TECHas CBS3b, YeM MEXK-
Jly IITaTHBIM TpernofasareneM Port u ee padboronareiem.

32. CnenoBaTenbHO, OCHApPUBAEMOE BMEIIATEIBCTBO HE MOXKET OIPABABIBATHCSI BTOPBIM
npeioxkeHneM myHkra 2 crareu 11 KonBenuu.

33. Takum oOpa3om, UMeno Mecto Hapymenue crarbi 11 Konsenmmn.



XEYEB (ZHECHEV) NPOTUB BOATAPUU 1

XXanoba Ne 57045/00
PelieHune ot 21 ceHTabpa 2007 roaa

SI3BIK: aHTTIMHCKUH.

KitoueBsie TeMBI:
noaumuyecKue napmuu / ROIUMu4eckas 0essmeibHoCb,
sonpocul pecucmpayuu / nepepecucmpayui 00beOUHeHUs.

OcHoBHBIE (PAKTBI

3asBuTenb obkanoBan Hapymenne PecryOnukoit bonrapueii cBoero mpasa Ha cBoOOIY
00beIMHEHNs, B YACTHOCTH OTKa3 B PETUCTPAIMH BO3MJIABIISIEMOTO UM OOIIECTBEHHOTO 00b-
eIMHeHHs — acconuann «I paxaanckoe o0IIecTBo 3a MHTepeckl bonrapny, HannoHaIbHOE
JIOCTOUHCTBO, €TUHCTBO M MHTErpanuto — i bonrapun» — mo npuduHe TOro, 4To €ro yc-
TaBHBIE LIETH SABIAIOTCS MOJUTHYECKUMH, a B cooTBeTcTBUM ¢ KoHcTutynueit bonrapuu no-
JOOHBIE [IEJIM MOTYT ITPECIIE0BATh JIUIIb TOTUTHYCCKHIE TTAPTHH.

Pemenune

Cyn npuuien K BBIBOAY, UYTO 3asBICHHBIN MOJIMTUYECKUN XapakTep ueneil Acconuanuu
HE SIBIISIETCSl JOCTATOYHBIM OCHOBAaHUEM Ui OTKa3a B €€ perucTpalu, MoCKOJIbKy B COOT-
BETCTBHHU C OOJTapCKUM 3aKOHOAATEIHCTBOM OOBEIUHCHUS HE MOTYT MPUHUMATh YYaCTHs B
HAIIMOHAJIBHBIX, MECTHBIX WU OOIIEeBPOINCHCKUX BBIOOpax. Takum 0O0pa3oM, He CYIIECTBYET
«OCTpO¥ COMAITLHONW HEOOXOAMMOCTI» B TOM, YTOOBI KaXKI0¢ U3 OOBCAMHCHHM, IIETH KOTO-
PBIX TIPH3HAHBI CYIOM TTOJIUTHYCCKAME, OBLIO 3apETUCTPUPOBAHO KAK MOTUTUYCCKAS TAPTHS.

Cyn OTMETHII, YTO MPUHATHIE B OTHOLICHUH 3asiBUTENSI MEPbl UMEJIH PaJAuKaJIbHbIN Xapak-
Tep — OHHU IPEAOTBPATIIIA OCYIICCTBICHIE OPraHU3aIMel KaKOH-THOO NESTeTbHOCTH KaK
TtakoBoil. Ha ocHoBanuu storo Cyn yCTaHOBUJI, UTO OTKa3 B PErHCTpalud ACCOLHMALUU U
BMEIIIATEIhCTBO B PCATM3ALIUIO MpaBa Ha OOBEAMHCHIE HE MOXKET pPacCMATPUBATHCS KaK He-
00XOMMOCTB B IEMOKPAaTUIECKOM OOIIECTBE.

HUcxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

W3BAEYEHUA U3 PELLEHUA

1. Ilpasosas xapaxmepucmura oopauyeHus:

33. ...Cya OTMETHII, YTO B MPENBIIYIINX CYACOHBIX IMPELCACHTaX YCTAaHOBJICHA CBS3b
MEXKIy CBOOOJION CITOBA M BBIPAXKCHUSI MHCHHSI M IPABOM Ha 00BETUHECHHUE (CM. CPEITU TTPOUUX
nena Gorzelik and Others v. Poland, Ne 44158/98, § 91; Partidul Comunistilor (Nepeceristi)
and Ungureanu v. Romania, Ne 46626/99, 3 despans 2005 t., § 44; The United Macedonian

! Tlep. ¢ auri. ®oH/a pa3BUTHS MPABOBBIX TexHOIOrKit, 2008 .
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Organisation Ilinden and Others v. Bulgaria, Ne 59491/00, 19 staBaps 2006 ., § 59; Tsonev v.
Bulgaria, Ne 45963/99, 13 anpenst 1996 r, § 49). Takum o6pa3om, Cyx nonaraer, 4To oOpare-
HUE 3asBUTEIS JIOJDKHO OBITH PACCMOTPEHO MPEKAC Beero ¢ mosuimu cratbu 11 KonBeHImmn
B KOHTeKcTe cTathu 10 (cM., k npumepy, neno APEH Uldozétteinek Szévetsége and Others v.
Hungary (dec.), Ne 32367/96, 31 aBrycra 1999 r.; neno Maestri v. Italy, Ne 39748/98, §§ 23 n
24; a taxxe The Moscow Branch of the Salvation Army v. Russia, Ne 72881/01, §§ 71—75).

2. Obwgue npunyunwl npeyedenmuoii npakmuku Cyoda 6 denax o ceobode accoyuayutl

34. IIpaBo Ha co3AaHHE acCOLMAIMM SIBJISIETCSI HEOTHEMIIEMOI YacTblO IpaBa, OINpeje-
nerHoro crarbeil 11 KonBennmu. CrocoObl peaim3anuu 3TOrO TpaBa, MPeayCMOTPECHHBIC
HAITMOHAJIFHBIM 3aKOHOJATCIILCTBOM (B TCOPUH M MPAKTHKE), NIEMOHCTPUPYIOT YPOBCHB Jic-
MOKpAaTH3allUU COOTBETCTBYIOILIECTO TOCYIapcTBA. Be3yclIoBHO, TOCyIapcTBa MMEIOT IPABO
3alMINaTh CaMUX ce0s OT TOTO, YTOOBI LIEJIb U ICATCIPHOCTh ACCOIMALNI HE HapyIIalu Ha-
[UOHABHBIC PABOBBIC HOPMBI, OHAKO OHH JIOJDKHBI CIICNIATh 3TO CITOCOOOM, IIPHHUMAFOIIIUM
BO BHHMaHHUe 00s13aTenbeTBa rocyaapcts o Kousennuu (cm. nena Sidiropoulos and Others
v. Greece, 10 uronst 1998 r., § 40; The United Macedonian Organisation Ilinden and Others,
§ 57; The Moscow Branch of the Salvation Army, § 59; Ramazanova and Others v. Azerbaijan,
Ne 44363/02, § 54).

35. Ouens yacto cogepxanue ctarbu 11 Kousenuuu Cyn paccMaTpuBaeT ¢ MO3ULUHU BakK-
HOCTH POJIM IOJIUTUYCCKUX MAPTUH B 00CCIICUCHUH ILTFOPATH3MA U IEMOKPATHH. ACCOIUAIINHY,
c(hopMHUPOBaHHBIC IS APYTHX IEIICH, TAKIKE UTPAIOT BAXKHYO POJb B 00CCIICYCHUH JOKHOTO
(YHKIIMOHUPOBAHUS JIeMOKpaTHu. [[fopanu3M CTPOHUTCS HA MPU3HAHUHM M YBAKCHHUH MHO-
roo0pa3us U TUHAMUKU KYJIBTYPHBIX TPaIUIMiA, STHUUCCKON M KyJIBTYPHOH MACHTHYHOCTH,
PEITUTHO3HBIX BEPOBaHHMU, TBOPUYCCKHX, JTUTEPATYPHBIX U COIMALHO-YKOHOMUYCCKHUX HJICH
Y KOHIICTIHHA. ['apMOHIYHOE B3aMMOJICHCTBUE JIUII ¥ TPYII, OOJIAJAIOIINX PA3IMIHBIMA OT-
JUYUTEIBHBIME XapaKTCPUCTHKAMU, MPEIACTABISICTCS OCOOCHHO BAXKHBIM ISl JOCTHIKCHHS
conuabHON 00MIHOCTH. B 3M0poBOM (DyHKIIMOHUPYIOIIEM TPasKIaHCKOM OOIIECTBE YIACTHE
rpaxIaH B JEMOKPAaTHYCCKUX MpOIleccaX B OOJBIICH CTEIICHH TOCTUTACTCS Yepe3 MX MpuHa-
JUICKHOCTH K OOBCIMHCHHSM HITH OPTaHU3AIHSIM, B KOTOPBIX OHH HHTETPUPYIOTCS C APYTHMHU
1 IeWCTBYIOT BO UM obmieit nenu (eM. Gorzelik and Others, § 92; The Moscow Branch of the
Salvation Army, § 61).

36. [lpuHrMasi BO BHUMaHHUE, YTO OCYIICCTBICHUE TPUHIIMIIA TUTFOPAIA3Ma SBIISICTCS HEe-
BO3MOXKHBIM 0€3 TOTO, YTOOBI aCCOIMAIIMH MOTIIA CBOOOTHO BBIPAXKaTh CBOU HUICH M MBICIH,
Cy Takke MPU3HAET, 4TO CBOOO/IA CII0BA B TOHMMaHNH cTaThbi 10 KOHBEHIINY SIBISICTCS OTHON
U3 33129 CBOOOIBI 00beIHCHUH. Takast B3aMMOCBSI3b 0COOCHHO Ba)KHA B CITydasiX, MOJOOHBIX
HACTOSIIIIEMY, KOT/Ia TIO3UIIHs TOCYapCTBa B OTHONICHUU OOBCTUHECHUS (DOpMHUPYETCs HA OC-
HOBAaHUU PEAKIUH MMPABUTEIILCTBA HA B3I U 3asBicHUS Accoumarmu. (cM. The United
Macedonian Organisation Ilinden and Others, § 59, Stankov and the United Macedonian
Organisation Illinden v. Bulgaria, Ne 29221/95, 29225/95 § 85).

3. Umeno nu mecmo emeuiamenscmso 6 npago cpaxicoan Ha c0600y accoyuayuil?

37. Cyn B mpenpIayIIHX AejiaX YCTAHOBHII, YTO OTKA3 B PETUCTPAIIMU O0BCIHHEHUSI MOXKET
paccMaTpUBaThCS KaK BMEIIATEIBCTBO B PEAlM3aIMIO IpaBa Ha CBOOOIY acCOIMaluil. (CM.
Sidiropoulos and Others, § 31; Gorzelik and Others, § 52; Partidul Comunistilor (Nepeceristi)
and Ungureanu, § 27; The United Macedonian Organisation Ilinden and Others, § 53; Tsonev,
§ 43; The Moscow Branch of the Salvation Army, § 71; Ramazanova and Others, § 60).
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38. Cy}.‘l JOJKEH HCCJIEA0BATh, ABJIACTCA JIM 3TO BMEIIATCIILCTBOM «IIPECAYCMOTPEHHBIM
3aKOHOM», JICKHUT JIM B €0 OCHOBC CTPEMJICHUEC K JOCTHKCHUIO O,HHOﬁ 13 3aKOHHBIX ueneﬁ,
3aKPCIUICHHBIX ITYHKTOM 2 cratbu 11 KOHBGHIII/II/I, ¥ OBLJIO JIM BMEIIATEILCTBO «HeO6XOﬂI/IMBIM
B ACMOKPATUYCCKOM 06HICCTB€» JJIA JOCTHXKCHUS 3TUX LeJIeH.

4. Bolno iu makoe eMeumamenbCcmseo «npedycmMompeHo 3aKoOHOM»?

39. Cyz yCTaHOBWIL, UYTO OTKA3 HAI[OHAIBHBIX CYIOB B PETHCTPAIIMU 000CHOBAH HAPYIICHU-
eM Acconuanueit Koncrutyun 1991 roga. 3asBuresb yTBEpkKAaeT, YTO UIMEET MECTO HEBEPHOE
npuMeHenre KoHcTuTymu HauuoHanbHbIMU cynamu. Onnako Cy npuaepKUBaeTcsl MpUopH-
TeTa TpaBa HAIOHAJIBHBIX CYJOB OOBSCHSITH M MPUMCHSTH HAIIMOHAIFHOE 3aKOHOAATEIIECTBO
(eM. The United Macedonian Organisation llinden and Others, § 55; u Tsonev, § 45).

[...]

41. Cyﬂ cormamacTces ¢ TEM, 4YTO BMCIIATC/ILCTBO OBLIO «IIPpeaAyCMOTPECHO 3aKOHOMY.

5. Ilpecnedosano au emewamenscmeo 3aKOHHYIO Yelb?

42. HecMOTps Ha TO YTO NPABUTEILCTBO HE UMEIIO YETKOH MO3ULUH [0 JAHHOMY BOIPOCY,
CyJ1 rOTOB IPUHATB TO, YTO BMEIIATEIHCTBO OCHOBBIBAIIOCH HA COOOPaXKEHHSIX OXPAaHbI HAINO-
HaJIbHOW 0€30I1acHOCTH, MPEIOTBpAIeHHs OeCTIopsiIKa U 3aIlUThI IPaB U CBOOO JPYTUX JIHIL.

6. Asnsnocs iu emewamenscmeo «HeodX0OUMbIM 8 OEMOKPAMUYECKoM obujecmeey?

(a) O0Me NPUHUUIBI NpeueeHTHOH npakTuku Cyna

43. UckmoueHuns, ycTaHOBICeHHbIC B cTatbe 11 KoHBeHIMHU, HE MOTYT OBITH IBOSIKO WH-
TEPIPETUPOBAHBI, TOJIBKO YOCIUTEIBHBIC MPUIHHBI MOTYT 00OCHOBATh OIPAaHUUYCHHS CBOOO-
JIBI aCCOIMAIIMIA.

44. 3anaueii Cyna npu BEIHECCHUU PEILICHHS HE SIBISCTCS 000CHOBaHKUE COOCTBEHHOM IMO-
3UIMH TEPe]] COOTBETCTBYIOLUIMMH HAIIMOHAJIBLHBIMU BJIACTSIMHU, HO CKOpee MEpPecMOTp pele-
Hu#t o crarbe 11 KonBenmuu, panee BoiHeceHHBIX CyioM.

(b) lIpumeHeHne JAHHBIX NIPUHLIUIIOB B 00CTOSITEILCTBAX HACTOSIIIIETO JeJIa

45. B cBeTe MPUHIIMIIOB, OMUCAHHBIX BhIIe, Cyl pacCMOTPUT OOCTOSTEIBCTBA Jeiia IS
TOTO, YTOOBI MCCIIE0BATh CTCIIEHh 00O0CHOBAHHOCTH BMEIIATCILCTBA U YPOBCHD €r0 3HAYH-
MOCTH.

(i) Ochosarus, onpasovisaujue MeUamensbCmeo

46. Cyn oTMEuaeT, 4TO NpU BHIHECEHUM PELICHUs] HAllMOHAIBHBIMHU CyJaMH, a TaKXke B
OCHOBAHHU JTOBOJIOB IPABUTEIHCTBA B TIPEIBAPUTEIIEHOM ITPOU3BOACTBE OBLITH HCITOIH30BAHBI
JIBE TPYIIIBI apryMeHToB. Takum oOpa3zoM, Cy/l MPOBEAET ONCHKY KaXKIOH U3 TPYIII:

(o) ITpenmonaraemoe mpotuBopeune nenerd Accouuarmu Koncruryun 1991 rona

47—S51. Cyn oueHun coaep kaHue MOJIOKEHUH ycTaBa OpraHu3aliy U HE COIIAlIaeTcs C
MHCHHEM TPAaBUTEIECTBA M HAMOHAIBHBIX CYIOB CTPAHBI O TOM, YTO JCKIapUpyeMbIe opra-
HU3alKed eI MOTYT HapyIIUTh AeMOKPATUYECKUN MOPSIOK WK SIBISIOTCS HEIEMOKpaTHy-
HeIMU. CyIl TaKXKe HE YCMOTPEI MPU3HAKOB TOTO, YTO ACCONHUAIIHS MOXKET IIPUOCTHYThH K Ha-
CHJIBCTBCHHBIM JTHOO HEICMOKPATUYHBIM METOJIAMH ISl TOCTHXKCHUS CBOUX Iienieil. B memom
Cyn nonaraer, 4to el ACCOLUAMU HE MOTIIU CITY>KUTh 3HAYUMBIM OCHOBAaHUEM JIJISl OTKa3a
B perucTpauuu Accouuanum.

(B) YTBepKIeHMsI O «IIOJUTHYSCKOMY XapaKTepe Ieei Accolnam

52. HarnmoHanmpHbIE CyIbl YCTAHOBHIIM, YTO HEKOTOPBIC U3 IIeJici opraHu3auu (Bo3Bpa-
menue Koncrutyuuu 1879 roga u ycTaHOBIECHHE MOHAPXHU) SIBISIFOTCS «IIOJTUTUYECKUMUI,
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OJIHAKO B cOOTBEeTCTBHU ¢ maparpadom 2 crareu 12 Koncturyrmu 1991 roga nomoGHbIe nienu
MOTYT IPECIE0BaTh JIUIIb NOTUTHYECKHUE TTAPTHN.

53. Cyxn paHee yke MOSICHUI CBOKO MO3UIMIO B OTHOIIEHHM Pa3MBITOCTH ONpENENeHU,
HCIONB3yEMBIX B 3aKOHOJATENBHBIX aKTaX, OMHAKO HE CUMTAET CBOEH 3a1auell BbIpaXkaTh MHE-
HUE 10 UHTEPNPETALNN HAIIHOHAILHOTO 3aKOHO/IAaTeNbCTBA; STUM JOJIKHBI 3aHUMAThCS HAIH-
oHaspHbIe cyabl. Takum oOpazom, Cyn n nanee OyJeT OCHOBBIBATHCS HA MHEHUH O KOPPEKT-
HOCTH (DOPMYJIMPOBKH 3aKOHOJATEIbCTBA M HAMEPEH MCCIIEA0BATh, HACKOIBKO MpPaBOIpPUMeE-
HUTEbHAs MPAaKTHKa B OTHOLIEHUH 3asBUTEJI IPUBENA K PE3YyNIbTaTaM, COOTBETCTBYIOIIUM
KonBennuun.

[...]

55. B nepByto odepenpb HEOOXOAUMO OOpAaTHTHCS K HESICHOCTH C ONPENCIICHUEM «ITOJIH-
THYECKHI», KOTOpoe Hcnonb3yeTcs B naparpade 2 crarbu 12 Koncturymmum 1991 ropa, a
TaK)Ke K MHTEpIpeTaluy JaHHOTIO MOHATHS CyJaMH HallMOHAJbHOH cuctemsl. K npumepy, B
HACTOSIILEM JIeJIe CYJ HallMOHAJIbHOTO YPOBHSI MOCTaHOBWJI, YTO MPOBEIEHHE KaMIaHUN MO
BHECEHUIO M3MEHEHHH B KOHCTUTYIHMIO, & TAK)KE KaMIIaHUs 10 cMeHe (POPMBI NPABICHUS B
rocyJapcTBe NPUHAISKAT K JaHHOH KaTteropuu. B nqpyrom nierne Te ske cysisl 1any ene ooiee
COMHUTEJIBHOE OIpEeJIeNICHNE: «IIPOBEACHIEe MUTHHIOB, IEMOHCTpANNi, COOpaHUi U Apyrux
(opM 001IeCTBEHHBIX KAMIIaHU» 00bEINHEHHEM, BBICTYIIAIOIINM 32 PETHOHAIBHYIO aBTOHO-
MUIO U NIpaBa MEHBUIMHCTB, IPUPABHUBAETCS K MEPONPHUSITUIO C MOJIUTUUECKUMHU LEIIMHU U
JICWCTBHUSAMH B COOTBETCTBUU ¢ maparpadom 2 crareu 12 Koncruryrmu.

56. Ecnu Obl 3aperucrpupoBanHble B bonrapuu oOmiecTBeHHbIE 0ObEAMHEHUSI MOIJIH
MIPUHUMATh y4acTHe B BBIOOpAX M CTPEMUTHCS K BiacTH (kKak B nene Gorzelik and Others),
BO3MOXXHO, B OTHOILICHUH HEKOTOPBIX M3 HHUX OBbUIO OBl HEOOXOJMMO BBECTH TPEOOBAaHUS O
perucTpanyn B KauecTBe MOJIMTHYECKUX MapTHi, KOTOPBIE, COOTBETCTBEHHO, JOJDKHBI OTBE-
4arh OoJiee CTPOTMM KPUTEPHUSIM U YCIOBUSM (DMHAHCHPOBAHHUS, IOJICKATh TPAKIAHCKOMY
KOHTPOJIIO, UX JICSITEIBHOCTh J0JDKHA OBITH B OOJbIIEH cTerneHu mpo3padHoil. OHako B co-
OTBETCTBHH C OOJTapCKUM 3aKOHOAATEIECTBOM OOBEANHEHUSI HE MOTYT NMIPUHUMATh y4acTHs
B HaIlMOHAJIBHBIX, MECTHBIX MJIM O0ILIeeBpONeiHCcKUX BbIOOpax. TakuM oOpa3om, He cymiecT-
BYET «OCTPOIl COIMaIbHON HEOOXOAMMOCTH» B TOM, YTOOBI KaXJ0€ U3 OOBEIUHCHHH, LIETIH
KOTOPBIX HPU3HAHBI CYJIOM «ITOJMTHYECKHMMUY», OBUIO 3apETHCTPUPOBAHO KaK ITOJUTHYCCKAs
napTusi.

57. Cyn mpuiien K BbIBOAY, UTO 3asIBICHHBIN MOINTUYECKUI XapakTep Lenei Accoruanuu
HE SIBJISIETCS JOCTATOYHBIM OCHOBAaHHMEM JIJIsl 0TKA3a B €€ PErucTpalyu.

(ii) 3nauumocms emewamenscmea

58. Cyn oTMeuaer, 4TO NPUHATHIC B OTHOIICHHUH 3asBUTEIISI MEPBl HOCHIIN PAJANKaIbHBIA
XapakTep — OHU MPEJOTBPATHIIN OCYIIECTBICHHE OPraHn3aneil Kakoi-1100 NesTeNbHOCTH
KaK TaKOBOH.

(iii) 3axnouenue Cyoa

59. B cBete BhIenepeuncieHHoro Cy1 yCTaHOBHIIL, YTO OTKa3 B PErHCTpani AcCOUAINN
1 BMEIIATEJILCTBO B PeasIM3alHIo PpaBa Ha 00beANHEHUE HE MOXKET PACCMaTpHUBaThCs KaK He-
00XOIMMOCTh B JIeMOKpaTH4deckoM oOrmecTBe. Takum oOpazom, Cy TOBOPHUT O HapyIICHUH
crareu 11 KonBenmuu.
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OcHoBHBIE (PAKTBI

3asiBUTEITb YTBEPXKIAI, YTO CYIICCTBCHHOE MIPOMEICHIE C TOCYNAapCTBCHHOM perucrpa-
IUCH 00IIeCTBEHHOTO OOBCIUHCHUS, YIPSIUTEICM KOTOPOTO OH SIBIISICTCSI, CTAJIO HAPYIICHH-
€M €ro TpaBa Ha CBOOOIY acCOIMAIIMIA, a TAKIKE 3asBJISLI, YTO HAI[MOHAIBHBIC CYIbI HE SIBIIS-
FOTCSI HE3aBUCUMBIMH ¥ OCCIIPUCTPACTHBIMY, M HAIIMOHATBHBIC CPEICTBA CYACOHOW 3aIUTHI
Hed((DEKTUBHBI B YaCTH 3aIIUTHI IIPAB OOMICCTBEHHBIX 00hCIMHCHUIA.

Pemenune

Cyn npuiesn K BBIBOY O TOM, YTO IIpoMejieHrne MUHHCTEPCTBA FOCTUIIUH B OTBETE Ha 3a-
SIBKY O TOCYJapCTBCHHOW PETUCTPAIMU OOIICCTBEHHOTO OOBEANHEHHS JIe-(PAaKTO CTajI0 OTKa-
30M B peructparun. OpraHu3anus, He UMCIOIAs CTaTyca IPUIMICCKOTO JIHIa, He 00Iagaet
MIPaBOCIIOCOOHOCTBIO B TOM JK€ MEpe, YTO M 3aPETUCTPUPOBAHHOC OOIIECCTBCHHOE O0BEINHE-
Hue. HeoOOCHOBaHHO JIMTEBHOEC PACCMOTPCHHE 3asiBKH O perucTpanui MUHHCTEPCTBOM
MOYXHO CUHTATh BMCIIATCIIHCTBOM B PEATM3AIIMIO IIPaBa HA CBOOOIY acCOIMAIUA. YCMOTpPEB,
4T0 MUHHCTEPCTBOM OBLTH HapYIICHBI YCTAHOBJICHHBIC 3aKOHOM BPEMCHHBIC CPOKH OTBETA
Ha 3asBJICHIE 00 OCYIIECTBICHHN TOCYJAPCTBCHHON PETHCTPALINY, & TAK)KE OTMETUB, YTO Ha-
UOHAIBHOE 3aKOHOATEIBCTBO HE MPEIyCMAaTPUBACT CPEICTB 3aIIUTHI OT MOAOOHOTO pona
npomeanenunit, Cya npuiesn K BHIBOY O TOM, YTO TAaKO€ BMEILIATENILCTBO B peajl3aliio npasa
Ha CBOOOIY aCCOIMALIUI HE SBISUIOCH «IPEAYCMOTPECHHBIM 3aKOHOM.

Ucxon nena: umeno mecmo napywenue cmamou 11 Konsenyuu.

W3BAEYEHUA U3 PELLEHUA

1. TIPEJTIOJIATAEMOE HAPYIIEHUE CTATBU 11 KOHBEHIUU
[...]

A. ITIpuemiieMocTh

1. Cghepa, komopou kacaemcsi 0eno, u e2o coBMecmuMocms ¢ norodcenusimu Koneenyuu

22. TIpaBUTENBCTBO YTBEPKAAIO, UTO KAXKJ0€ U3 TPEX 3asBICHUM O PEruCTpaluy Kaca-
JIOCh pa3HBIX OpPraHU3aluil, HA OCHOBAaHUHM TOTO, YTO B 3asBKaX HAa PETUCTPALUIO OpraHU3alus
BBICTyTIAJa MOJ] TPEMs Pa3HbIMU Ha3BaHMUSAMH, a TAKXKE YTO JOKYMEHTHI MOAABAIUCh PA3HBIM

! Tlep. ¢ auri. ®oH/a pa3BUTHS MPABOBBIX TexHOIOrKit, 2008 .
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KOJIMUYECTBOM yupeauTeneil. B wactHocTH, nepBoe 3asBiIeHHUE HA MOTYYEHUE PErHCTpaLuu
Kacajoch OpraHM3alluy MOJ Ha3BaHMEM HAay4YHO-IIPAKTUYECKHUN LEHTpP «UenoBeuecTBO U OK-
py’Xarorast cpefia», BO BTOPOM (UIypHUpOBajIa OpraHu3alusl o/ Ha3BaHHEM OOIECTBEHHOE
oObenHeHne «YenoBeuecTBO U OKPYXKAIOIIAs CPeIay.

Bropoe 3asBiieHre 0 perucTpanyn ObUIO MOAAHO TPEMS YUPEAUTEISIMU, & TPEThE OBLIO
MOJMKUCAHO JIUIIb ABYMsI U3 HUX.

23. 3asiBUTENb OTPHULIANT 3TO M YTBEPXKIAJI, YTO U3MEHEHUE HA3BaHUSI OPraHn3any ObLIO0
CBSI3aHO C HE3HAYMTEIILHOM 1IepepadoTKOl OCHOBOIIOIAraoINX JOKYMEHTOB OPraHU3aIuy ee
YUpEANTEISIMU B TIpoLiecce perncrpannu. boiee Toro, HCKIIIOUEHNE OHOTO N3 yUpenuTeneit
13 3asIBKH O PETUCTPALNH, TOAAHHOHN B TPETHH pa3, «HE U3MEHUIIO CYTH OOIIECTBEHHOTO 00b-
€IMHEHUS U HE CHIENAaJI0 €ro APYTHM».

24. Cyn He HpUHSI BO BHUMAHUE 3asBJICHUs NPaBUTEIbCTBA, IOCKONBKY HE YCMOTpPEN
pa3Iuuuii B ycTaBax, IOJaBaBIINXCs TPU 0OpaIeHUX 3a MTOTy4YeHHEM perucrpanuu. Takke
Cyn uccnieioBal, 4YTo HallMOHAIBHBIE CYJIbl HE paccMaTpuBalIU JaHHbIC OOpaIleHHsl KaK co-
CTaBJIAIOIINE MTPOLIEAYPHl PETUCTPALIMH TPEX Pa3HbIX 00bEANHEHUH.

25. Cya OTMETHII, YTO PacCCMOTPEHHIO B COOTBETCTBUM ¢ KOHBeHIUEH MOMUIeKUT JINIIb
YacTh )Kano0bl, CBSI3aHHAsl C TPEThEH MOIBITKOM ITOMyYeHHs TOCY/IapCTBEHHON peTHCTpalin
JITAaHHOTO 00IIeCTBEHHOTO 00beanHeHus. Ha ocHoBanuu ToTO, yTo KOHBEHIMS O 3a1uTe npaB
YeJIOBeKa M OCHOBHBIX CBOOOJ BCTymnmia B cuiy B AsepOaiimkane 15 ampens 2002 r, Cyn
YIIOJTHOMOYEH pacCMaTpHBarh JIea, CyTh KOTOPBIX KacaeTcsi COOBITHI, MMEBIINX MECTO T10C-
ne 15 anpenst 2002 1. Takum 00pazoM, COOBITHS, CBSI3AHHBIE C MTOAYeii 3aIBUTEISIMH IEPBOTO
1 BTOPOTro OOpaIieHust O PperucTpanny, paccMOTpeHHI0 B EBponielickoM cyzie 1o mpasam ye-
JIOBEKA HE MOAJIEKAT.

B. CyTn nena
1. Io3uyuu cmopon

43. [IpaBUTENBCTBO YTBEPKJAI0, UTO BMEIIATEIbCTBO B pealn3aliiio IpaBa 3assBUTENS Ha
cBoOOMy accollMalluii He UMEJIO MecTa.

44. TIpaBUTENIBCTBO OTMETHUJIO TaKXKe, YTO OTCYTCTBHE CTaTyca FOPUAMYECKOrO JIMIA HE
SIBIISIETCS NPEISITCTBUEM ISl OCYIIECTBICHUS OpraHu3aluel cBoel aesTenbHOCTH. B nanHoM
CBsI3M OBUIO YIOMSIHYTO, YTO OpraHu3anuel Oblla W3jaHa KHUra, U 9TO CBUAETEIBCTBYET O
(haKTHYECKOM NPOAOIDKCHHHU €€ JESTEIBHOCTH JaKe MPU OTCYTCTBHU O(QHUINAIBHON peruc-
Tpauuu.

45. I1paBUTEIBCTBO yTBEPHKIAIO, YTO YCTaBHBIC IOKYMEHTBI OpraHU3alnuy ObUTH MOATO-
TOBJICHBI BHE COOTBETCTBHS C AEHCTBYIOIUM 3aKOHOJATEIBCTBOM. Jaxe eci MUHUCTEPCTBO
1 JIOMYCTHJIO HEKOTOpPbIE MPOIEyPHBIC OMIMOKH MPU PAaCCMOTPEHUH OOpaleHUs yupeuTe-
JIel OpraHu3alyy, ST OIINOKY HEJb3sl CYMTaTh HapylieHueM crarbi 11 Konsenmmn.

46. 3asBUTENb yTBEPXKIAJ, YTO 3aTSATUBAHUE CPOKOB PETUCTPALMU FOPUIMUYECKOTO JIHIA
Hapymaet ctareio 11 KonBennuu.

47. 3asBUTENb TAKXKE OTMETUII, YTO OPraHKU3alMs HE MOIJIA B IOJHON Mepe OCYILIECTBIISATh
CBOIO JIESTEIFHOCTB, HEe 0011a/1as1 CTaTycoM O(MIMAIIbHO 3aperHCTPUpOBaHHON. UTo ke KacaeT-
Csl KHUTH, Ha KOTOPYIO CChLIAJICS MPEACTaBUTEINb IPABUTENBCTBA, 3aBUTE/Ib OTMEUEH B HEl Kak
OJIMH M3 COAaBTOPOB, HA3BAHKE K€ OPraHU3alMH, K KOTOPOI OH IMPUHA/UICKUT, OBIIO YKa3aHO IS
onpereneHus Mpodeccruu 3asiBUTENS U €r0 IPHHAUISKHOCTH K JiesitenbHocTH B cepe HITO.
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2. Oyenxa Cyoa

48. Cyn mpuien K BBIBOAY, YTO IpoMeuieHne MUuHHCTEpCTBa B OTBETE HA 3aABKY O
TOCYapCTBEHHON PErHCTpanuy OOLIECTBEHHOTO OOBEIUHEHMs ObUIO Jie-(haKTO OTKa30M
B peructpanuu. OpraHusanusi, He MMEIOIIAs cTaryca IOPUIMYECKOro Jnia, He olnanaer
MIPAaBOCHOCOOHOCTBIO B TOW K€ MEpe, YTO M 3aperMCTPUPOBAHHOE OONIECTBEHHOE OObeaH-
HeHne. HeoOOCHOBaHHO JUIMTENLHOE PACCMOTPEHHE 3asBKM O pETHCTpanuy (C IMO3MIHH
MHuHHCTEPCTBa) MOXKHO CUUTATh BMEIIATEIILCTBOM B PEAIM3ALMIO ITpaBa HAa CBOOOY acCOIH-
arui (CM. YHOMsIHyTOE BbIIe neno Ramazanova and Others, §§ 54—60).

49. TTonoOHOE BMeNIaTeabCTBO Oy/IeT cunTaThCs HapyuieHuneM cratbu 11 Konenmuu, 3a
HCKJIIOYEHUEM CIIy4aeB, €CJIM TaKOBOE «IIPETYCMOTPEHO 3aKOHOMY, MPECIeNyeT OIHY WIIH
HECKOJIBKO 3aKOHHBIX IIeJIel, 3aKpeIuIeHHbIX MyHKTOM 2 cTtathu 11 KoHBeHIuuU u SBISIOT-
csl «HEOOXOIMUMBIMHU JUTSL TOCTHIKEHHS B JICMOKPATHYECKOM OOIIECTBE» JaHHBIX Ieied (CM.
Chassagnou and Others v. France [GC], NeNe 25088/94, 28331/95 u 28443/95, § 104).

[...]

51. Cratbs 9 3axkona «O rocyapCTBEHHOW PETHUCTPALMH FOPHIMUECKHUX JHID OT 6 (eB-
pansa 1996 r. yctaHaBIMBaeT AECATUIHEBHBIN CPOK JUIs MPUHATHSA MUHUCTEPCTBOM IOCTHLIUU
peLIeHus] O TOCYNApPCTBEHHOM PErHCTpaliy OpraHU3alnuu-3asBUTEIs, TMOO ISl IPEIOCTaB-
JICHHs 0TKa3a B PErUCTpPalUK IOPUANYECKOro JHULa. B ToM ciydae, eciiu yupeauTenbHbIe J0-
KyMEHTBI I0PHINYECKOTO JHIA HE COOTBETCTBYIOT 3aKOHOAATEIbCTBY U UMEIOT IOMPAaBUMBIE
HeJ0CTaTKi, MUHHUCTEPCTBO pacIojaraeT BCe TeM JKe AECATHIHEBHBIM CPOKOM, YTOOBI Bep-
HYTb JOKYMEHTHI yUPEIUTENSIM AJIsl HCIIPABICHUS HEJJOUETOB.

52. B nanHOM jene yaep)kaHHe JOKyMEHTOB MHHUCTEPCTBOM U MPOMEIEHUE C OTBETOM
0 KaXKIOMY M3 3asBICHUN JJIMIIOCH B TE€UEHHE HECKOJIBKO MecsleB. B uacTHocTH, 3anepikka
oTBeTa Ha oOpateHue o perucrparuu ot 28 asrycra 2002 1. cocraBuiia Oosee 4eM TpH Mecsi-
11a. OTO HE COOTBETCTBYET HOPMaM, yCTaHOBJIEHHBIM 3aKOHOATEIbCTBOM, COITIACHO KOTOPBIM
OTBET JIOJDKEH OBITH JaH B COOTBETCTBUH C YETKO OIPEEICHHBIMU CPOKaMu (cM. Ramazanova
and Others, § 65).

53. Cyn Taxoke ormeTuna, 4To 3akoH «O rocylapCTBEHHOH perucTpanuy pUANYECKUX
iy ot 6 despanst 1996 1. He npenycMaTpuBaeT (HaKTUYECKUX CPEICTB 3ALINUTHI OT 3aTSTH-
BaHMsI WU IMPUOCTAHOBKH NPOLETYPhl FOCYIapPCTBEHHOM PEruCTpali B CBA3H C TEM, UTO
MuHHCTEpCTBO MEUIUT C OTBETOM I10 ITOBOAY MOCTYNHUBIIETO 3aIPOCa O PETUCTPALIUU.

54. YemorpeB, 4uTo MHUHHCTEPCTBOM IOCTHUIMHU OBUTM HAPYLICHBI YCTAHOBJIEHHBIE 3aKO-
HOM CPOKHM OTBETa Ha 3asiBJICHHE 00 OCYIIECTBICHUH rOCYJapCTBEHHON PErHCTpalny, a Tak-
K€ OTMETHUB, YTO HAI[MOHAJILHOE 3aKOHOAATEIbCTBO HE MIPEAYCMATPUBACT CPEACTB 3aLUTHI OT
nogoOHOro poza npomMeuieHni, Cy IpHUIIen K BEIBOLY O TOM, YTO TAKOE BMEIIATEIbCTBO B
peanu3anuio npasa Ha cBOOOY acCOIMAIMN HE SIBISUIOCH «IIPEAYCMOTPEHHBIM 3aKOHOMY» B
NOHMMaHMU MyHKTa 2 ctarbu 11 KonBennuu.

[...]

56. Takum oOpa3om, nMeeT MecTo HapyleHue cratbu 11 EBporeiickoii KoHBeHIIMH O 3a-
IIMTE NPaB YeJIOBEKa U OCHOBHBIX CBOOOI.
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OcHoOBHBIE (PAKTBI

3asBUTENN 00XKAIOBAJIM OTKAa3 OPraHOB IOCTUIMH B PETHUCTPALMH YYPEHKICHHOTO UMH
«'pakJaHCKOTO KOMHTETA OXpaHbl JWKOH (KOpeHHOW) mpupons! bepesHskoB». 3asButenu
TaKXKe yTBEepKJaJli, YTO HEKOTOPBIE MONOKEHHS HAIlIMOHAJIBHOIO 3aKOHOATeIbCTBA U MIPABO-
MPUMEHHUTEIBHON NMPAKTUKKU YKPAUHBI B TAaHHOM OTpaciiu NpOTUBOpEYaT MPUHIUIAM CTaThU
11 KonBenuunu. B wactHOCTH, 3anpeT AesATEIbHOCTH (JOPMATEHO HE JIETAIM30BAaHHBIX OpPraHu-
3aIiid, OrpaHIYCHUE TEPPUTOPHATIBHON Cephl NSSATENLHOCTH ISl OpraHu3alui, He UMelo-
LIMX BCEYKPAUHCKOIo craryca u Jap. HakoHel, 3asBUTEIN yTBEp:KIalu, 4TO MPAKTUKA BHECE-
HUSI OpraHaM¥ BJIACTH M3MEHEHUH U JIONIOJIHEHUH B TEKCT ycTaBa 0e3 coriacusi OpraHu3aliH,
KOTOpasi UMeJla MECTO B IaHHOM cIIy4ae, IPOTUBOPEUUT rapaHTusM cTate 11 KonBeHum.

Pemenue

Cyn cyen, 4TO OTpaHUYCHUC MpaBa B OOCTOSTEIBCTBAX HACTOSIICTO JENIa HE COOTBETC-
TBOBAJIO «OCTPOH COIMATBHOW HEOOXOAMMOCTI» M, COOTBETCTBEHHO, YTO OCHOBAHUS, Ha KO-
TOPBIX CTPOMJICS OTKA3 3apErUCTPUPOBATh OPraHU3aLHUIO, HE SIBJISIOTCS BECKUMHU U JIOCTATOY-
HBIMH JJIs1 OTIPaBIaHusl JISTUTUMHOCTH JAaHHOTO PELICHMs], a 3HAYUT, BMEILIATEIbCTBO HEb3sI
CUUTATh «HCOOXOIUMBIM B JEMOKPATHYCCKOM OOIIIECTBEY.

Ucxon nena: umeno mecmo napywenue cmamou 11 Koneenyuu.

M3BAEYEHHUA U3 PELLEHUA

I. MPEAITIOJIATAEMOE HAPYIIEHUE CTATHU 11 KOHBEHIINN

[...]

(a) 3asBUTEIH

28. 3asBUTENN YTBEPXKIAJIH, YTO OTKA3 B perucrpanuu [ pakjaHCKOro KOMUTETa He COOT-
BETCTBYET HALIMOHATIBHOMY 3aKOHOJATEIbCTBY, HE MIPECIIEAYET 3aKOHHOM LIeIH U HE SBIISETCS
HEOOXOAMMBIM B JEMOKPAaTHYECKOM OOIIecTBe. 3asiBUTENN TAKKE YTBEPIKAAIOT, YTO HEKO-
TOpBIE MOJOKEHHUS HAIMOHAJIBHOTO 3aKOHOJATENIbCTBA U NMPABONPUMEHUTENILHON MPAKTUKU
YKpauHbI B JaHHOU OTpaciy NpoTUBOpeyar npuHuunam crareu 11 Konsennuu.

29. Bo-nepBbIX, HAIIMOHAIBHOE 3aKOHOATENbCTBO COIEPHKUT MOIOKEHUS, 3apeIlatoIIne
JIeSITENIbHOCTD (DOPMAJIBHO HE JISTalM30BaHHbBIX OpraHU3aluii, TakKUM 00pa3oM, OrpaHnYNBast
CBOOOJIY acCOoIMAIIHH.

! Tlep. ¢ auri. DoHIa pa3BUTHS IPABOBLIX TexHOyoruid, 2008 T.
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30. Bo-BTOpbIX, 3aBUTEIM YTBEPXKAAIU, YTO 3alpeT ACSITEIbHOCTH OpPraHU3allud Ha
TEPPUTOPUU BCEH YKpaWHBI HE SBISCTCS HEOOXOAMMBIM B JIEMOKPATHYECKOM OOIICCTBE.
HecmoTtpst Ha TO, YTO BOBMOXKHOCTb PETUCTPALIMKM OPTaHU3AIMH CO BCEYKPAUHCKUM CTaTyCcoOM
MPEAYCMOTpPEHA, Ul ATOT0 HEOOXOJMMO MMETh MPEICTABUTEIBECTBA B OOJBIIMHCTBE PETHO-
HOB YKPaWHBI, YTO SBUJIOCH 3HAYUTEIHHBIM MPCISITCTBUCM IS 3asBUTEIICH.

31. B-TpeTbux, HHTEpIpETAIHs, JaHHAS BIACTSIMU MPUHIIAITY PABCHCTBA WICHOB OpraHU-
3aluH, PEAYCMOTPCHHOMY cTaTheil 6 3akoHa YkpanHbl «O0 00BCTUHEHUH TPAXKIAH», a TAKKE
YTBEPAKACHUE O HEBO3MOXKHOCTH MPHUBIICUEHUS K JESTEILHOCTH BOJIOHTEPOB, SIBJISIIOTCS HEBEP-
HbIMU. [To00OHOE OrpaHUYCHUE TPOTUBOPCUYHT IIPHHITUIIAM IEMOKPATHYCCKOTO OOIIECTBA.

32. B-ueTBepThIX, 3aMpPET BOZMOKHOCTH OCYLIECTBJIICHHUSI OpraHu3aliell TakuxX BUJOB Jie-
SITENIFHOCTH, KaK IpoIarania ujiek, 1000upoBaHme, U3NaTelIbCKast ISSITeIbHOCTb, TPasKIaHCKast
AKCIICPTH32 | JIP. IPOTUBOPEYUT HAIMOHAIIBHOMY 3aKOHOJATCIILCTBY U HE SBIISCTCS 000CHOBAH-
HbIM. B TekcTe ycraBa opranuzaluy He COIEpKaloCh MOJIMKEHUH 0 TOM, 4To ['pax1aHckuii koMu-
TET HAMEPEH OCYIIECTBIATh X03HCTBEHHYIO WIIM KOMMEPUECKYIO JeSITeIbHOCTD. Takoi BBIBOJ
OBLI cIeaH M3-3a HCBEPHOTO MOHMMAHMS (PYHKIUH MCIIOTHUTEIFHOTO oprana ['paxkIaHCKoro
KOMHUTETa U, B YACTHOCTH [XO3sIICTBEHHOH JeSITEbHOCTH, KOTOpast MoApa3yMeBaeT MPex/ie Bce-
r0] ©XKEIHCBHOE BBIMOJHCHHAC aJIMUHUACTPATUBHBIX (DYHKIMN 1Tl 00CCIICUCHUST HEOOXOMUMBIX
MaTepHaIbHO-TEXHUUECKHUX YCIIOBUI TeKylel nesitenbHocTd KomuTera.

33. HakoHel, 3assBUTEIIN YTBEPKIAIU O TOM, YTO MPAKTUKA BHECCHHS OpraHaMHu BIacTH
M3MCHCHUH ¥ TOTIOJTHECHUH B TEKCT yCTaBa 0e3 COTIacHs OpraHU3al[ui, YTO HMEJIO MECTO U B
JAHHOM CITydae, IPOTUBOPEUUT rapaHTusm cratbu 11 KoHBeHIHN.

(b) lIpaBuTEILCTBO

34. IIpaBUTENBCTBO YTBEPXKAAIO, UTO HapylleHue ctarbu 11 KonBeHuuu orcyTcTBOBANO,
OTKa3 B PETUCTPALIMH OpPraHU3alny ObIT 3aKOHHBIM M HEOOXOJMMBIM ISl HA/UIEXKAIIETro (QyHK-
LIMOHUPOBAHUS CUCTEMbI TOCYAaPCTBEHHON PETHCTPAIIMN OpraHU3alnii.

35. Kpome 3T0ro, npaBUTENBCTBO OTMETUIIO, YTO 3aKOHOAATENBCTBO YKPAaUHbI IPeTyCcMar-
pHBaeT JBa croco0ba JerajJu3auy OpraHu3alul — YBEAOMIICHHE 00 YUpPEKICHUU OpraHu3a-
L[UH, a TAaKXK€ TOCYNapCTBEHHAs! perucTpanys. 3asBUTEIN MOIIN HCHOIb30BaTh MEPBYIO MPO-
Leypy, KOTopast sIBJSIETCS MeHee CIoXHOU. TeMm He MeHee, IPUOErHYB KO BTOPOMY CIIOCOOY
Jerajan3alyy, 3assBUTENN JOJDKHBI ObUTH B TIOJTHOM MEpe COOTBETCTBOBATh TPEOOBAHMSIMU Ha-
LUOHAJILHOTO 3aKOHO/ATEIbCTBA [0 HAJICICHUIO OPTaHU3aLUK CTaTyCOM FOPHIUUECKOTO JIMIA.

36. bornee Toro, cucteMa rocyiapcTBEHHOM perucTpalnuu OpraHu3aluil OCHOBBIBAETCS Ha
JeSITeIbHOCTH OPraHOB BIACTU Pa3lIMYHOTO YPOBHS. MecTHBIE ymnpaBlieHHs IOCTHLUU OCY-
LIECTBISIIOT PErHCTPALUI0 OpraHM3alUil COOTBETCTBYIOILEIO CTAaTyca, B TO BpeMs KaK BbI-
CILIME OpTaHbl BIACTU PETHCTPUPYIOT OPraHU3alUH, IS TEIbHOCTh KOTOPBIX TIOKPBIBACT OO0JIh-
iee KOJIM4eCTBO aJMUHUCTPATUBHO-TEPPUTOPHUATIBHBIX €IUHUL] YKPAUHBbI.

37. Takum obpazom, KneBckoe ropozackoe yrnpasieHHe IOCTHIINN HE MOXKET 3apEerHCTpH-
poOBaTh OpraHM3alHIo, CTAaTyC KOTOPOH HEMOHSTEH, JIMOO yCTaB KOTOPOH HE COOTBETCTBYET
3aKOHO/JATENbCTBY.

2. Oyenka Cyoa

(a) O01Me MPUHIUIIBI
38. [IpaBo Ha OOBCAMHCHUE SIBISCTCS HEOTHEMIIEMOIT YaCThIO IIPaBa, MPEAYCMOTPEHHOTO CTa-
Theit 11 KonBeHrmu. Bo3MOKHOCTE cO3aBaTh FOPHIIMUYCCKOE JIHIIO SBISCTCS BaYKHBIM aCIICKTOM
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npaBa Ha oObenuHeHne. Crocod, KOTOPhIM HAalMOHAIBLHOE 3aKOHOJATEILCTBO O0ECHeUnBacT
JTAaHHOE TIPaBO U €ro MPaKTUYEeCcKoe MPUMEHEHHE, ONpenelsieTcs rocyaapeTBoM. [ocynapeTBo
MMeEET TPaBO OTPaKAaTh ceOs OT NEATENFHOCTH OPTraHU3aIHi, eI KOTOPHIX ITPOTHBOPEYaT 3a-
KOHOJIaTEJBCTBY, HO OHO JIOJDKHO JIEIaTh 3TO B COOTBETCTBUH C 00s13aTeIbCcTBAMU 110 KoHBEeHINH,
JICUCTBHSL TOCYIapcTBa MOTYT OBITH HPEIMETOM PAaCCMOTPEHHUSI WHCTHTYTaMH, CO3IaHHBIMH
Ha ocHoBe Kousenuu (cM. Sidiropoulos and Others v. Greece, pemienne ot 10 nromst 1998 r,
§ 40; The United Macedonian Organisation Ilinden and Others v. Bulgaria, Ne 59491/00, § 57,
19 suBapst 2006 1.; The Moscow Branch of the Salvation Army v. Russia, Ne 72881/01, § 59;
Ramazanova and Others v. Azerbaijan, Ne 44363/02, § 54, 1 despainst 2007 r.).

(b) BMemaTe1bCTBO B peajiM3aliio NpaBa

39. Cyn B ouepeqHOH pa3 MOATBEPAWII, YTO OTKA3 OPraHOB BJIACTH B 0OECIEUEHHH BO3-
MOXKHOCTH OpPTaHU3alMHU MOTyYUTh CTAaTyC IOPHINUECKOr0 JIHLA SIBISETCS BMEIIATEILCTBOM B
peayu3aIuio npaea Ha cBoOOy acconuanuii (cM., k npumepy, Gorzelik and Others v. Poland,
Ne 44158/98, § 52, 17 despans 2004 r.; Sidiropoulos, § 31; APEH Uldozétteinek Szovetsége
and Others v. Hungary, Ne 32367/96, 31 aBrycra 1999 ).

40. MMaxe COMIACHBLIMCH C YTBEP)KACHUSMH IPaBUTENbCTBA M INPEANOIONKUB, UYTO
I'paskpaHCKMIE KOMHTET MOT OCYIIECTBIISITH CBOIO JICSITEIBHOCTh U O€3 TOCyIapCTBEHHOI pe-
ructpanuu, Cyn mojaraet, 4To OTCyTCTBUE PErHCTPALUH SIBUJIOCH IPEMSITCTBUEM AT JAOJIK-
HOTO OCYLIECTBIECHUs [ pa’kAaHCKUM KOMUTETOM cBoeil nesrensHocTH. B aT0il cBsizu Cyg
OTMEYacT, YTO B COOTBETCTBUH cO cTarhell 20 3akoHa Ykpauubl «O0 00beAMHEHUH Tpaxk-
JIaH» TOJBKO 3apErUCTPUPOBAHHBIE OPraHU3ALUN UMEIOT IPaBO YYaCTBOBATh B TPAXKAAHCKO-
MOJIUTHYECKUX OTHOUICHHSX, BIAJETh MMYIIECTBOM, MPOBOJUTh TyOJINYHBIC MEPOIIPHSATHS,
pacnpocTpaHsaTh HHYOPMALHUIO | T. 1.

41. Ilpn naHHBIX OOCTOSITETBCTBAX OTKAa3 B perucTpanuy [ pakaaHCKOro KOMHUTETa U Ha-
JICJIEHHH €T0 CTaTyCOM IOPHIUYECKOT0 JIMIA TOXKAECTBEHEH BMEIATENILCTBY BIACTEH B peau-
3aIMI0 3asBUTEIISIMH TIpaBa Ha CBOOOY aCCOIMAIHH.

42. B OTHOIIEHUY YTBEPXKICHHSI 3asIBUTENIEH O TOM, YTO CyII€CTBOBAHUE HOPM YTOJIOBHOTO
1 aJMMHUCTPATUBHOTO 3aKOHOJATENbCTRA, 3alPELA0IUX e TeIbHOCTb HE JIEraTM30BaHHbIX
o0beMHeHHH, camo 1o cebe siBisiercst Hapymenuem cratbi 11 Konsenin, Cyn yemorpen,
YTO B OOCTOSITEIBCTBAX HACTOSIIETO Jiella 3asiBUTEIIHN ITOHECIIM OObIINK yiepd cOOCTBEHHO
oT (haKTa OTKa3a B PErUCTpaliy OpraHN3alnH, HeXENIN OT HaJIM4Msl B 3aKOHO/IaTEIbCTBE CTPa-
HBI TTOJIOKEHUH, KOTOPBIE MOTYT OrPaHHYMBATh JICSITEIILHOCTD Opranu3anuu. (cM. Bgczkowski
and Others v. Poland, Ne 1543/06, §§ 67—68).

(¢) OcHoBaHus JJIsl BMeIIATEJIbCTBA

43. Cyn HaMepeH yCTaHOBHUTh, COOTBETCTBOBAJI JIU OTKA3 B PETUCTPAIIUH IYHKTY 2 CTAThU
11 KonBeHIMH, ObLT JIH OH «IPETYCMOTPEH 3aKOHOMY, IPECIIEIOBAI JIK OJIHY WK Ooee 3a-
KOHHBIX IIeJIel 1 OBbUT «HEOOXOIUMBIM B IEMOKpaTHUeCKoM obmiectBe» (cM. Chassagnou and
Others v. France, NeNe 25088/94, 28331/95 n 28443/95, § 104).

i. Coomeemcmeue mpebosaHusIM «3aKOHHOCIUY

44. Cyn onpenenui, uto KueBckoe ropojackoe ymnpasieHHE IOCTHLMU OTKA3aJ0 B peruc-
Tpaluy OPraHU3ALMH, IOCKOIbKY IIOJIO0XKEHHUS €€ YCTaBa HE COOTBETCTBOBAIIU 3aKOHOLATEIIb-
CTBY. 3asiBUTENN yTBEPKIAJIH, UTO TOABAIM B yNpaBJICHHUE HCIPABICHHYIO BEPCUIO yCTaBa.
[IpaBUTENBCTBO OTBEPIVIO JaHHOE 3asIBICHHE.
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45. Cyn He BUAWT HEOOXOIMMOCTH B PCIICHHH JAHHOTO BOIPOCA, TAK KaK JIaxe IMpe[-
MIOJIOKUB, YTO JIOTIOJTHEHHAsI U UCIIPABIICHHAS BEPCHsl ycTaBa ObLIA MEpeaHa B YIPaBICHUC
FOCTHIINH, 3asSBUTEITU JIAIIh YACTHYHO COIIACKIINCH C M3MCHCHUSMHU, TIPEIIOKCHHBIMH BIIAC-
Tssmu. KpoMe TOro, OHM HaCTaWBaJId HAa COXPAHCHUU OIIPEICIICHHBIX MTO3UIININ B TEKCTE YCTaBa,
KOTOpPBIC OBLTH OTIPENEIICHBI CyIaMU TPEX WHCTAHIMKA KaK MPOTUBO3aKOHHBIC. C 3TOW TOYKU
3pCHHS OTKA3 B PETHCTPAIIUH SBISICTCS 000CHOBAHHBIM.

46. Jlaxxe eciy TI0JIarath, 4TO CyIbl COBEPIIHIN 000CHOBaHHOE ¢ (DOpMabHON MO3HIIUU
HAIIMOHAJIFHOTO 3aKOHOAATENILCTBA BMEIIATEIILCTBO B IpaBa 3asBuTenei, Cyll HAIIOMHHACT,
YTO CJIOBOCOYCTAHHE «yCTAHOBJICHBI 3aKOHOM» B TyHKTe 2 ctarbu 11 KoHBeHIun o3Hayaet
HE TOJIBKO HallM4He OCHOBAaHWI B 3aKOHOMATCIBHOW 0a3e, HO U OTCBUIAET K Ka4eCTBY COOT-
BETCTBYIOILICTO 3aKOHOJATEIILCTBA (CM, K ipuMepy, Maestri v. Italy, Ne 39748/98, § 30, ECHR
2004-1).

[...]

48. Cyq onpesieiui, 94T0 B COOTBETCTBHUH €O cTaTheil 16 3akona Ykpaunsl «O0 o0ObeanHe-
HUM TPAXKIaH», OPraHU3AIMH MOXKET ObITh OTKa3aHO B PETUCTPAIIMHU, CCITU €€ PETUCTPAIIHOH-
HBIC JOKYMCHTHI IIPOTHBOPEYAT 3aKOHOAATEIBCTBY YKPAaWHBI. 3aKOHOM HE KOHKPETH3HPYET-
Csl, OTHOCHUTCSI JIU JJAHHOE OMPEICICHUE MPOTUBOPCUHIO TICITH U ACATCIFHOCTH OpPTaHU3aIHU
TpeOOBaHUSAM 3aKOHA (B YaCTHOCTH, CTaThel 4 yKa3aHHOTO 3aKOHA), JINOO UMEETCS B BUAY
TaK)Ke TEKCTOBOC HECOOTBETCTBHC yCTaBa OPraHM3allUU JPYTUM 3aKOHOIATCIBHBIM aKTaM.
Takum oOpa3oMm, Cyn yCTAaHOBHII, YTO MOJIOKEHUS 3akoHa «O0 00bCAMHCHHUU TPaXIaH», KO-
TOpBIC 00YCITABIMBAIOT MIPOIIECC PETUCTPAIIMH OPTaHU3AIIUH, HE SBIISTFOTCS IO CKOHAIBHBIMU U
YETKHMH C TOYKH 3PCHUS BOCIIPHUATHUS 3asBUTCIISIMHE, a TAKKE JAIOT BO3MOKHOCTD MTPUHSATHS
BJIACTSIMHU MTPOU3BOJIBHBIX PEIICHUH 00 OTKa3e B PETUCTPAIIHH.

49. Tem He MeHEe B OOCTOSATENBCTBAX MAHHOTO jaeia, Cyl He CYMTAaeT HEOOXOIUMBIM
paccMaTpuBaTh BEINICHA3BAHHBIC 3aMEYaHUS, a TAKKE UX MPABOMEPHOCTh B COOTBETCTBUU
co crarbedl 11 Kousenuuu. Cyn AOKEH paccMOTPETh BONPOC O TOM, COOTBETCTBOBAJIM JIU
OTpaHUYCHUS TIpaBa, UMCBIINEC MECTO B HACTOSIIEM JeJie, MPUHIUITY O «HCOOXOIUMOCTH B
JIEMOKPAaTHYHOM OOIIecTBE» M MPECiIeIOBAIN JIM OHU 3aKOHHYIO Ienb. B wactHOCTH, Cyn
JIOJDKCH OTIPEICITUTh COOTBETCTBHE HAPYIICHUH, YKa3aHHBIX B ITYHKTE 45 MPHHITUITY «OCTPOI
conuanbHOi HeooxoaumocTm» (cM. Gorzelik and Others, §§ 94—105).

50. Cyn ycMOTpes, 94TO OCHOBHOM apryMEHT IpPaBUTEIHCTBA O HEOOXOIMMOCTH BMETIa-
TEJIBCTBA 3AKJIFOYAJICS B TOM, YTO TOJBKO TOCYIApCTBO OOJIaaeT MPaBOM PEryIUpOBATh Je-
SITEJIBHOCTD HETPABUTEIbCTBCHHBIX OpraHU3aluil Ha CBOCH Tepputopuu. TakuM 00pazoM, 1mo
MHCHHIO MIPABUTEIBCTBA, OTKA3 B PETUCTPAIH OBUT HEOOXOIUM UIst 00CCIICUCHUS TOJHKHOTO
(hYHKIMOHUPOBAHUS TOCYIAPCTBEHHON CHCTEMBI PETUCTPAIIMH OPTraHM3aIni.

51. Cyn cuutaeT HEOOXOAMMBIM TIOBTOPHTH, YTO OCYIICCTBICHUE TOCYJAPCTBOM 3aIUTHI
TPaXIaH U YYPEKICHUN OT OpraHU3aldil, KOTOPbIE CBOCH NEATEIEHOCTHIO MOTYT IIPHYHUHUTH
UM Bpe]l, JOJDKHO OBITh CTPOrO PerIaMEHTUPOBAHO ¥ JIMIIb OOOCHOBAHHBIC W YOCIUTEIBHBIC
MIPUYMHBI MOTYT OTIpaB/IaTh MO00HOE OrpaHndeHue npas 1 cBoOox (ecM. Gorzelik and Others).

52. Cyx Takxe yCTaHOBHJI, YTO HU PEIICHUS CYIOB, HA OOBSCHCHHS MPAaBUTEIHCTBA IO
JMAHHOMY JeJy HE COICpKali JOCTaTOYHO O0OCHOBAaHHBIX IMOSICHEHUH O HEOOXOIUMOCTH OT-
paHWYCHHS BO3MOXXHOCTH OPTaHHM3allid NPOIMAaraHIupOBaTh HICH, T0OOOUPOBATH MHTECPECHI,
MIPUBJICKATh BOJIOHTCPOB KaK WICHOB OPTaHU3AIAH JUIS OCYIICCTBICHUS CBOCH JICATEIIEHOCTH.
Bonee toro, Cyn He BUANUT MPUYHH HEJOMYIICHUS BBITIOJHCHUS UCIIONHUTEIBHBIM OPTaHOM
00BEIMHCHUS C)KCHEBHBIX aJIMAHUCTPATUBHBIX JCHCTBHIA, TAKE €CIH TAKOBBIC IO CYTH Xa-
PAKTEePHBI sl XO3HCTBEHHOMN NESTCIBHOCTH.
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53. B orHomeHnn TCPPUTOPUAIIBHBIX OFpaHI/I"IeHI/Iﬁ ACATCIbHOCTH OpTraHU3alui To-
POACKOTO YpOBHA Cyﬂ OTMEUACT, 4TO, JaXXE CCJIN HO,Z[O6HLI€ OrpaHNY4CHUA H606XOHI/IMI>I JIIsL
IIOJITHOLICHHOTO (I)yHKIII/IOHI/IpOBaHI/ISI CUCTCMBI FOCY,HapCTBGHHOﬁ perucTpanumn 0p1"aHH3aIIHI>i,
BO3MOXKHOCTD JIOKAJIbHOM opraHusalyvu UMETb NPEACTABUTCIILCTBA U OTACIICHUA B IPYTUX I'O-
poaax praI/IHI)I HC MPCACTABIIAACT YIpO3bl IJIA JTOH CUCTEMBbI, [IpUHUMAasl BO BHUMAaHUEC, YTO
IpHu 5TOM CYLICCTBYCT 06pCM€HI/IT€HBHOC Tp€60BaHI/Ie 0 TOM, YTO BCCYKPAWMHCKHNE OpraHnuia-
085051 00s13aHbEI UIMETh OTACIICHUA B OOJIBLINHCTBE U3 25 PETUOHOB praI/IHI)I.

54. Cy}:{, HccIeJ0BaB MaTepuabl A€jiaa, IMPUIICT K BBIBOAY, YTO OHU CBUACTCIILCTBYIOT O
MHPHOM U HCKIHOYUTCIIBHO ACMOKPATUYHOM XapaKTepe Heﬂeﬁ u npe,unonaraeMoi/i JACATCIIb-
HOCTH [ PaXXKAaHCKOI'0 KOMUTCTA. Her MpEANOCHIIOK YTBEPXKAATH O TOM, YTO OpraHu3alnus B
JOCTHXKCHHUU CBOUX ueneﬁ " 3aga4 HaMEpCHa HpI/I6CFHyTL K HCACMOKPATUYCCKHUM U MPOTU-
BONPaBHBIM CPCACTBAM. TeMm ne MCHEC, BJIaCTH HpI/I6CFJ'II/I B OTHOIICHHHM 3asBUTEICH K J10-
CTaTOYHO paJUKAJIbHBIM ME€paM, KOTOPLIC 3aKIIH0YAJIUCh B IPCAOTBPAIICHUN OCYIIECCTBICHUA
OpFaHI/I?;aIII/ICﬁ KaKou-11u00 JACATCIBbHOCTU KaK TaKOBOIA.

55. Cyﬂ CHUTACT, YTO OrpaHUYCHUC TIPpABa B 00CTOSATEILCTBAX HacToAICro acjia HE COOT-
BCTCTBOBAJIO «OCTpOﬁ COHHaHBHOﬁ HCO6XO,HI/IMOCTI/I>) U, COOTBECTCTBCHHO, YTO OCHOBAHUs, Ha
KOTOPBIX CTPOUJICA OTKAa3 3apCruCTprupoBaTh OpraHu3alnio, HE ABJIAKOTCA BECKUMU U JOCTaA-
TOYHBIMH JId OllpaBAaHUS JICTUTUMHOCTHU JAHHOTO PCHICHUSA. Takum 06pa30M, BMCHIATCJIbC-
TBO HCJIB3s CUUTATh «HCO6XO,Z[I/IMI>IM B ICMOKPATUICCKOM 06HICCTB€».

(d) O61ue BHIBOABI

56. B cBeTe BBINICHA3BAHHOTO, A TAK)KE YIUTHIBAsI BBIBOJIBI, C/ICTIAHHBIE ITPH ONIPECICHUH
TpeOOBaHUH «3aKOHHOCTHY, Cy/l CUMTAET, YTO BMEIIATEILCTBO B IIPABO 3asiBUTENCH Ha CBOOO-
Iy acCcOIManuii He ObUT0 000CHOBAHHBIM.

57. Cyn, TakuM 00pa3oM, ycTaHOBWII HapymieHue cratbi 11 Konsennum.

58. Cyn He cuMTaeT HEOOXOAMMBIM YCTaHABIMBATh OOCTOSITEIBCTBA TOTO, SBISCTCS JIH
(aKkT BHECEHUS BIIACTSIMM IIPABOK M JIONOJHEHUH B YCTaB OpraHM3allMM OCHOBO JUIs pac-
CMOTPEHUSI OT/ICIEHOTO BOIIPOCA O COOTBETCTBHU cO cTaTheil 11 KonBeHimm.



AE KOMNT, BAH AEBEH U AE MEHEP
(LE COMPTE, VAN LEUVEN AND DE MEYERE)
NPOTUB BEABI'UK *

Xanobbl NeNe 6878/75, 7238/75
PeweHune ot 23 noHa 1981 ropa

SI3bIK: aHDIMICKNH, (PpaHIly3CKHH.

KiroueBble TeMbl:
pasepanuvenue 00BeOUHeHUTL YACMHO20 U ny6ﬂuw-1020 npaed.

OcHoBHBIE (PAKTBI

B urone 1971 roma Coser Opnena Bpaueil npoBuHuuu 3amnajgHas OmaHapus JUIMINT
n-pa Jle Kommnra, 1929 roga poxaeHus, npaBa 3aHUMaTbCsl MEAULUHCKON MTPAKTUKOM B Teue-
HHE TpexX MecsleB. OCHOBaHHEM ISl TAKOTO PEIICHHS OCITYXKHIIO TO, YTO MOCIEAHUI oImy0-
JIMKOBAJI B IIPECCE COOOIIEHUE O CAHKIMSIX, KOTOpbIE paHee ObIIM Ha HEro HAaJOXKeHBI JAUCIIUTI-
JTUHApHBIMK opranamu OpJeHa, U BBICKa3bIBaJl KPUTHUYECKUE 3aMEUaHMs, OCKOPOUTEIbHbIC
it Opnena. Pemenne CoBeTa ObIIO MOATBEPKACHO B OKTsI0pe 1972 roma ANEIUIIIUOHHBIM
coseToM OpjieHa, KOTOPBIH, O/THAKO, HE TIOATBEP/AUI OOBUHEHHS B OcKopOiaeHun. B mae 1974
roj1a KacCallMOHHBIN Cy/] OTKJIOHMII 5KaJIo0y 3asiBUTEJISI HA PEelIeHHe ATICIUIIOHHOTO COBETA.
C sToro MomeHTa ObLI MPOBEJICH Psil ANCHUILUTHHAPHBIX pa30oUpaTenbeTB 3a pas3rialieHue B
npecce cropa 3asBurens ¢ OpIeHOM U YTOJOBHBIX — 3a €r0 OTKa3 BBINOJHUTH PELIEHHUS CO-
BetoB OppeHa.

B suBape 1973 rona n-py Ban Jleseny, 1931 rona poxnenus, u a-py He Meiiepy, 1940
roja pOXJICHUS, ObIIM NMPEABSIBICHb OOBUHEHHUS B HapyIICHHH HOPM INpOQecCHOHATbHON
9TUKH. B 4acTHOCTH, yTBEpKAaa0Ch, YTO OHM CUCTEMATHYECKH 3aHMXKAJIU CBOU TOHOPApPHI
(maxe mpu IeXKypcTBax) A0 CyMM, KOMIIEHCUPYEMBIX CTPAXOBBIMH KAaCCaMH COLIMAIBHOIO
obecrieueHnsi, 1 OECIIATHO pa3JaBajid B YaCTHBIX JIOMax >KypHaJl, BEIXOJMBIIMKI /IBa pa3a B
MecsiIl, B KOTOPOM HacMEXaJlnch Haj Bpadamu oomieit npaktuku. Cosetr OpzaeHa NpOBHHINH
Bocrounas ®nanapus NpUHSUT pelIeHrue O JUIIEHNH UX MpaBa 3aHUMaThCsl BpauyeOHOM Mpak-
TUKOH B TeYeHHe OAHOTO Mecsina. PaccmoTpeB xanoly, AnemsinuonHbli coBer OpnieHa co-
KpaTui CpOK OTCTPAHEHHs 3asBUTENCH OT MEAMLIMHCKON MPaKTUKHU 10 MATHAALATU JHEH. B
anpesnie 1975 roga KaccalMOHHBIH CyJ] OTKIOHHI KajI00y 3asiBUTEINCH.

Pemenune

Cyn xoHcTaruposai, uto OpaeH Bpaueid besbruu — 3T0 MHCTHTYT ITyOIMYHOTO IIpaBa.
Co3naHHBII 3aKOHOZATENEM, @ HE YACTHBIMH JIUIIAMU, OH MHTETPUPOBAH B TOCYAAPCTBEH-
HBIE CTPYKTYpBI, B OOJBIIMHCTBE M3 €r0 OPraHOB paboTalOT Cy[bH, Ha3HAYaeMbIC KOPOJIIEM.
OpzeH npecietyeT Lelb, IPeICTABISIONIYI0 00IECTBEHHBI HHTEPEC, T. €. OXPaHY 30POBbS

! EBporeiickuii cyx mo nmpaBam 4enoBeka: M36panusie pemerus: B 2 1. M.: Hopwma, 2001. T. 1. C. 341—359.
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JoNel, oOecreunBasi B COOTBETCTBUU C 3aKOHOAATEILCTBOM ITyOIMYHBIH KOHTPOJB 3a IPO-
(heccroHaNBHON NMesITeIbHOCTRIO Bpauel. C ydetoM 3toro, OpIeH He MOXKET OBITh MPU3HAH
accormanueit B cmeicie crateu 11. Kpome Toro, co3manue manaoro OpreHa OCTbIHACKAM
TrOCyIapCTBOM HE SIBJISIETCS MPEMSTCTBUEM IS YUPEKACHUS BpauaMu UM UX MPUCOCTUHEHHS
K CYIICCTBYIOIIUM MPOQECCHOHAIBHBIM acconuanusM. B Benbrun cymecTByeTr MHOKECTBO
ACCOIMAIIN, 3aHUMAFOIIUXCSI 3aUTON MPOPECCHOHATBHBIX HHTEPECOB Bpavel, B KOTOPBIC
JIOKTOpa MOTYT BCTYIIaTh WK HE BCTYIATh IO cOOCTBeHHOU Boue. [Ipu Takux oOCTOSATEIbC-
TBax Hajmuue OpyeHa Bpavyel U, Kak CICICTBHE, 00S3aHHOCTh Bpadei OBITh B €ro CIIHCKE U
MOAUUHATBCS opranam OpJieHa He TPECIIeAyeT e OTPAaHHYCHHS U TeM 0oJiee TUKBUIAUN
mpaBa Ha CBOOOY aCCOIHUAIIHH.
Ucxon nena: napywenus cmamou 11 Konsenyuu He OvL1o.

W3BAEYEHUE U3 CYAEBHOIO PELLEHUA
III. O ITPEAITIOJIATAEMOM HAPYIIEHWU CTATbHU 11 KOHBEHIINN

62. 3asBUTENH CChIIAIOTCSA Ha HapylieHue cratbu 11... Tlo yTBepxaeHUIO 3asBUTENEH,
00s13aHHOCTD BeTynaTth B OpJieH Bpadeid... HapylIaeT uX MpaBo Ha CBOOOY accolMaiuii (Ko-
TOpOE MPEAIoIaraeT Tak’ke cBOOOIY HE BCTYIIaTh B aCCOLMAIMN) M BBIXOAWT 32 PaMKH OT-
paHMYEHUN, YCTAaHOBJIEHHBIX cTaThell 11 myHKTOM 2; KpoMe Toro, camo cosfanue OppaeHa
Bpayeil OrpaHUYMBaCT BBIICYKa3aHHYIO CBOOOY.

63. B cBoem noknane Komuccus eanHOIacHO BeIpaykaeT MHEHUE, B LIEJIOM CXOIHOE C yT-
BEPKAEHHEM IIPABUTEIBCTBA, O TOM, YTO MO CBOEH MPABOBOH MPUPOJE U C YUETOM €ro YUCTO
myommuHO# GyHknuu OpIcH He UMEET XapaKTepa acCOUAIMU B CMBICIIC IyHKTa 1 crateu 11.

64. Cyn KoHCTaTupyeT, BO-IepBbIX, uTo OpneH Bpaueil beixbrum — 3T0 MHCTHUTYT MyO-
smuuHoro npasa. Co3JaHHBINA 3aKOHOJATENIEM, a HE YAaCTHBIMU JHMLAMH, OH MHTETPUPOBAH B
TOCYJapCTBEHHBIC CTPYKTYpBI, B OOJBIIMHCTBE M3 €ro OpraHoB pabOoTaroT Cy/IbH, Ha3Hava-
emble koposieM. OpJieH npecieayeT 1ieib, MPEICTaBISIONYI0 O0IECTBEHHBI HHTEPEC, T. €.
OXpaHy 3[0pOBbs JIFOIEH, oOecrieunBasi B COOTBETCTBHU C 3aKOHOJATEIIBCTBOM ITyOIMYHBIH
KOHTPOJIb 32 MPOQeCcCHOHATBHON JIeSTENFHOCTBIO Bpauel. B pamkax naHHON KOMIETCHIUH
OpJaeH JOKEeH ONpeNeNuTh CTPYKTYPY M WIEHCTBO B HeM. [l oCyllecTBIEGHUs 3aj4ad, KO-
TOpbIe OENBIUHCKOE TOCYNAapCTBO MTOCTABHIIO TIEPE] HUM, OH IOJIB3YeTCS B COOTBETCTBUH C
3aKOHOM OY€Hb HIMPOKUMHU IIPABAMU U IOTHOMOYHUSIMH, B TOM UHUCIIE, aAMUHUCTPATUBHBIMU 1
JICLUIIMHAPHBIMY, U IPHOEraeT K NpoleypaM, CBOHCTBEHHBIM ITyOJIMYHOI BIIACTH. ..

65. C yueToM Bcex NPUBEACHHBIX BBIIIE 00CTOSATENbCTB, OpieH HE MOXKET OBITh IPU3HAH
accoumnanueil B cmpicie cratbr 11. Kpome Toro, coznanue nannoro OppeHa OelbrHHCKUM
TOCY/lapCTBOM HE SIBIISIETCSA MPEMSATCTBUEM AN YUPEXKIEHUS BpauaMU MU UX IPUCOENUHE-
HUSI K CYIIECTBYIOIIUM TPO(ECCHOHAIBHBIM acCOLUAIUIM, B TIPOTHBHOM Cilydae crartbi 11
KonBennun Obiia Ob1 HapylieHa. ToTaluTapHbIe PSKUMBI IPUOETANN M TPHOETAIOT 10 CHX
TIOp K CO3JaHUI0 HEKOTOPBIX 0COOBIX M 3aKPBITBIX OpraHU3alni, IPUHYIUTEIEHO 3arOHss B
HUX JIMIl B COOTBETCTBHHU C MX NMPO(ECCHOHAIBLHON MPUHAICKHOCTBIO, TEM CaMbIM ITOJMe-
HSISL UMM TPAJULIUOHHBIE NMPO(ECcCHOHATIBHBIE aCCOIMAIlMN U CO03bl. ABTOpHI KoHBeHIMH
HMEJH B BUAY UMEHHO 9TH 3JI0yHNOTPEOICHNUS U MBITAINCH TPEAOTBPATUTh UX (M. «Travaux
Préparatoiresy», T. II, c. 116—118).

Cyn otMeuaet, uto B benbruu cymecTByeT MHOKECTBO aCCOLHALINM, 3aHMMAIOIIUXCS 3a-
LIUTOH MPpOogecCHOHATBLHBIX HHTEPECOB Bpade, B KOTOPBIE JOKTOPa MOT'YT BCTYNAaTh WM HE
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BCTYTIaTh 10 cOOCTBEHHOM Boue... [Ipn Takux oOcrositenbeTBax Hammure OpieHa Bpadei H,
Kak CIIe[ICTBUE, 00S3aHHOCTb Bpauei ObITh B €r0 CHHCKE M MOMYMHATHCS opraHaM OpnieHa He
TIpecIielyeT el OrpaHUYCHUsI U TeM OoJiee JIMKBUAAIMN TIpaBa, rapaHTHPOBAHHOTO MyHK-
ToM | crareu 11 KonBenmuu.

66. IlockonbKy HeT HapyIIeHHs IpaBa Ha cBOOOY, 3aKPEIICHHOTO0 B MyHKTe 1 cTarhu 11,
HeT HeoOXOMMOCTH pacCMaTpUBATh BOIIPOC B CBETE ITyHKTA 2 U yCTAHABJINBATh, 3aKPEIUICHA
mu B KoHBeHIIMM cBOOO/Ia HE BCTYNATh B accolanuy B cMmbicie ctathi 11 Konsenuunm.



MOCKOBCKOE OTAEAEHUE APMWU CNTACEHMUA
(THE MOSCOW BRANCH OF THE SALVATION ARMY)
NPOTUB POCCHUH *

Xanoba Ne 72881,/01
Pelwenune ot 5 oktabpa 2006 ropa

SI3BIK: aHTITUHCKU.

KiroueBrie TeMBI:
PENUSUO3HBLE OP2AHUZAYUU,
80npoOCHl pecucmpayuu / nepepecucmpayui 00beOUHeHUs.

OcHoOBHBIC (PAKTBI

Apmus CnaceHus: o(pUIIMAIBHO OCYIIECTBIISUIA CBOKO JEATeNbHOCTh B Poccuu B 1913—
1923 ropax. Bo3oonosmina — B 1992 roxy, Korga MOCKOBCKOE OT/AENIEHHE OBbUIO 3aperucTpu-
POBaHO B Kau€CTBE PEIUTHO3HOM OpraHU3aliu, UMEIOLIEH CTaTyC I0PUINYECKOro JIUIA.

Hoserit 3akoH «O cB00OIE COBECTH U O PEIIUTUO3HBIX OOBEIMHCHHIX) 0051321 BCE PEITUTH-
O3HBIE OPraHU3aLIMHU TPUBECTU YUpeIUTENbHbIE TOKYMEHTHI B COOTBETCTBHE C 3aKOHOM U MTPOK-
TH MIEPEPErUCTPaluio. 3assBUTENb O/AJ 3asBJICHUE O NIEPEPEruCTpallii B KaUeCTBE MECTHOM
PEITUTHO3HOM OpraHU3alluK. YIIPABICHUC FOCTHINU MOCKBBI YBEIOMHIJIO 3asIBUTEIIS 00 OTKa3e
B IEPEPETUCTPALMH IO TPEM OCHOBAaHUSIM: 1) HEIOCTATOYHOE YUCIIO yUpeauTeneil; 2) oTcyT-
CTBHE MTOATBEPIKICHHS 3aKOHHOCTH MPEOBIBAHUS Ha TePPUTOPHH PD ero 4ieHOB, SBISIONIIXCS
HWHOCTPAaHHBIMHU TPAXKIaHAMU; 3) MOJUMHECHUE [ICHTPATH30BaHHON PETMTHO3HON OpraHU3aIlny,
pacrionokeHHOH B JIOHIOHE, U3 Yero OBLT CAEaH BBIBOI O TOM, YTO 3asIBHTEIIb, «CKOpEe BCe-
TO», SIBJISIETCS IPEICTABUTEILCTBOM HHOCTPAHHON PEJIMTHO3HOM OpraHn3aluy U IEHCTBYET OT
HMMEHHU U 10 OPYUEHUIO MOCIEAHEH, B CBSI3H C UYEM €T0 JeSTEIbHOCTD JOJKHA PETYITHPOBATHCS
3aKOHOIATEIBCTBOM O (PHUIMAaX W MPEICTABUTEIBCTBAX MHOCTPAHHBIX OpraHu3aimi B PO.
OtneneHue NpeaIpHHSIO OC3yCICITHYIO MOMBITKY 00)KAIOBAaTh OTKA3 B HAIIMOHAIBHBIX Cy/Iax.
Tem BpeMeHEM YCTaHOBJIEHHBIHN 3aKOHOM CPOK JUIsl IEPEPErUCTPALIUN UCTEK.

3asBUTEIIb KAIYyeTCsl B COOTBETCTBHHU cO cTarhsiMu 9 u 11 KonBeHuuu Ha TO, 4TO noTeps
CTaryca IPUANICCKOTO JIUIA CEPbE3HO OTPAaHNYMIA BO3MOKHOCTH HCIIOBEAOBATH CBOIO PEITU-
THIO B OOTOCITY)KCHHUSX U OTIPABICHUH PEIUTHO3HBIX OOPSIOB.

Pemenue

Cyn cyen, 9To B 00CTOSATEIBLCTBAX, KOT/Ia PEIMTHO3HAsI OpTaHu3aIys Oblia 00s3aHa BHE-
CTH U3MEHEHHUsI B YCTaB, & B PETUCTPALIMU ATUX U3MEHEHUN U JOMOJHEHUH BIIACTH OTKa3allu,
YTO TMOBJIEKJIO yTpaTy CTaryca IOpUAMYECKOrO JIUIa, UMEJI0 MECTO HEONpaBIaHHOE BMella-
TEJBCTBO B IPABO OpPraHU3aluu Ha CBOOOAY 00BEIMHCHISI, IIOCKOJIbKY 000CHOBAHUS JUIsT HETO
OBLTH HETIOCIICIOBATEIEHBIMU U HE MTOJTBEPIKICHBI JOKa3aTCIILCTBAMHU.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

! Hep C aHTJI. HCKOMMEPUYECKOI'0 IMMapTHEPCTBA «CrnaBsitHCKUHT HpaBOBOI)'I LHEHTPY.
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W3BAEYEHUA U3 PELLEHUA

L. [IPEITIOJIATAEMOE HAPYILIEHUE CTATE# 9 U 11 KOHBEHLIMU

[...]
B. Ouenka cyna

1. OcHogHnbie npunyunvl

57. Cyn oOpamaercss K CBOCH YCTaHOBHBIICHCS INPCIECACHTHON IMPAKTUKE, TIIACSINCH,
410 cBO0OO/Ia MBICIIH, COBECTH M BEPOMCIIOBE/IAHMUS, 3aKPEIUICHHAst B CTAaTbe 9, MO CMBICITY
KoHnBeHIMH siBIIsieTCSst OTHOM M3 OCHOB JIEMOKPAaTHYECKOro oomiecTsa. B penmurno3Hom acrek-
TE 3TO OAMH M3 HanOoJIee BaXKHBIX DJIEMEHTOB, U3 KOTOPBIX CKIJIAIbIBACTCSl CAMOOBITHOCTD Be-
PYIOLIMX U UX KOHLENUUH KU3HHU, U, KPOME TOr0, ABISAETCS JOCTOSHUEM U JJIs aTEUCTOB, ar-
HOCTHUKOB, CKETITUKOB U HE3aHMHTEPECOBAHHBIX JUIL. OT Hee 3aBUCHUT ILUIIOPAIN3M, IPUCYIIUI
JIEMOKpaTHYECKOMY OOIIECTBY, KOTOPBIH JIOPOTOH LIEHOM JTOCTHTraJICsl Ha MPOTSHKEHUN BEKOB
(cMm. geno «beccapadckas muTporonus u aAp. npotus Momnnosbi», Ne 45701/99, § 114).

58. Xots cB00O/a BEpOHMCHOBEAHMUS SIBISCTCS B MEPBYIO OYEPEab BOIPOCOM COBECTH
Ka)XJIOr0 OT/IETIbHOTO YEeJIOBEKa, OHA TAKXKE ITOJpa3yMeBacT, B YaCTHOCTH, CBOOOIY «HCIO-
BE/IOBATh PEJIUTHIO» KaK WHMBUAYaJIbHO M YaCTHBIM ITOPSAKOM, TaK U cooOIa ¢ JAPyTUMH,
IyOIMYHBIM TIOPSIIKOM M B KpYyTy enuHoBepleB. [I0cKoNbKy peianrno3Hble OOIIMHBI TPaau-
LIMOHHO CYILIECTBYIOT B (popMe OpraHW30BaHHBIX CTPYKTYp, cTaTbs 9 KOHBEeHIMM IODKHA
TOJIKOBATHCS B cBeTe crarbu 11 KoHBeHIMM, KOTOpas 3allUIaeT )XU3Hb OObEJHHEHHS OT He-
000CHOBAaHHOTO BMEIIATEIbCTBA CO CTOPOHBI rocyaapcTBa. PaccMoTpeHHOE B JaHHOI mep-
CIIEKTHBE IPABO BEPYIOIIUX Ha CBOOOIY BEPOHMCIOBEIAHMS, KOTOPOE BKIIFOYAET MPABO UCIIO-
BEJI0BATh PEIIMTHIO COBMECTHO C IPYTHMH, 3aKIII0YaeT B ceOe OKUAaHHUE TOTO, YTO BEPYIOIIHM
OyzeT 1mo3BoJIeHO cBOOOAHO coOMparhes, 0€3 MPOU3BOJIBHOIO BMEIIATEILCTBA TOCYAaPCTBA.
JlelicTBUTENIbHO, HE3aBHCHMOE CYIIECTBOBAHUE PEIMIMO3HBIX OOLIMH SIBISICTCS HEOThEMJIe-
MOH YacThIO IUTIOpAJIM3Ma B IEMOKPAaTHYECKOM OOIIECTBE U, TAKUM 00pa3oM, OHO SIBIISICTCS
MIPEIMETOM 3alUTHI, IPEAYCMOTpeHHOI crarheid 9 Konsenmuun. O0s3aHHOCTD ToCyIapcTBa
COXPaHATh HEUTPAINTET M OECHPUCTPACTHOCTD, KaK 3TO OIPE/ICICHO B MPELEICHTHOM Ipa-
BE€, HECOBMECTHMA C €T0 MPaBOM JaBaTh OLEHKY JISTHTUMHOCTH PEIUTHO3HBIX YOCKICHHUH
(cMm. nmesto beccapaOckoit mutpononum, §§ 118 u 123, a Taxke neno «Xacan u Yaymr npoTus
Bonrapuu [GC]y», Ne 30985/96, § 62).

59. Cyn nmoBTOpSIeT, 4TO TPaBo CO3/aBaTh OObEJUHCHHUS SIBISETCSI HEOTHEMIIEMOW YacThIO
npaBa, 3aKperuieHHoro B crarbe 11. To, 9To Tpax/iaHe JOKHBI KIMETh BO3MOXKHOCTH 00pa3o-
BBIBaTh CyOBEKTHI IIpaBa JIIsi TOrO YTOOBI OHM MOIIIM JIEHCTBOBATH COOOINA B 00IaCTH COBMEC-
THBIX HHTEPECOB, SIBJSICTCS] OAHUM U3 BKHEHIINX acleKTOB IIpaBa Ha CBOOOY 0ObEAMHEHNS,
6e3 KOTOpOro 3TO MpaBo ObLIO ObI JIMIIEHO BCSKOTO cMbIcia. Crioco0, KOTOPhIM HalMOHAIIb-
HOE 3aKOHOJATENILCTBO 3aKPEILIeT 3Ty CBOOOMY, M TO, KaK OHA Ha MPAKTHKE NPHUMEHSCTCS
BJIACTSIMH, ITOKa3bIBACT COCTOSHUE AEMOKPATUU B KayKIOH KOHKPETHOU cTpaHe. be3ycinoBHoO,
rOCyJapcTBa MMEIOT TIPaBO yIOCTOBEPATHCS B TOM, YTO IIEJb M JACSTEIBHOCTh OOBEIUHEHHS
COOTBETCTBYIOT ITPaBUJIaM, YCTAHOBJICHHBIM 3aKOHOJIATEIILCTBOM, HO OHU 00sI3aHBI JIETIaTh 3TO
TaKUM 00pa3oM, KOTOPBIi ObLIT ObI COBMECTUM C 00s13aTeNIbCTBAMHU, IPUHATHIMHE UMH TP 1101
ncaHny KOHBEHIM, W KOTOPBIH MOUICKUT MPOBEpKE MHCTUTYTaMH KoHBeHIMH (CM. /€110
«Cuaupomnysoc u ip. npoTus [ perumy», pemenne ot 10 uronst 1998 ., § 40).

60. Cyn HEOIHOKpATHO yKa3bIBall B CBOMX IOCTaHOBICHMSX, YTO HE TOJBKO MOIUTHYEC-
Kasi JIEMOKpATHsl SIBJSIETCS OCHOBHOW OTJIMYMTENILHOW 4epTOH OOIIECTBEHHOTO MOpPSIKA B
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Epone, Ho n cama KonBeHuus Obuia 3a5yMaHa ¢ LEIbI0 MPOABMKEHHUS U TIOJIep KaHUsl Hiea-
JIOB W IIEHHOCTEH JieMoKparnueckoro odmecta. Cyl MOTYEpKUBAN, YTO JAEMOKpPATHS SIBIISIET-
Csl €IMHCTBEHHOM MOIUTUYECKONH MOJENbIO, MpeycMOoTpeHHo KoHBeHI1el, 1 eTMHCTBEHHO
coBmecTnMol ¢ Konsennmeil. B cuny dopmynnpoBok myHkTa 2 crateu 11, a Takke crarei
8, 9 u 10 KonBeHunM, BMEIIATEILCTBO B TIpaBa, 3aKperuieHHble B KOHBeHIMN, MOTYT OBITH
OIpaBJIaHbl UCKIIFOYUTEIBHO HEOOXOAMMOCTHIO, BBITEKAIOUIEH M3 «JIEMOKpPaTHYECKOTo 00IIe-
cTBa» (cM. eno «O0besnHeHHas KOMMYHHCTHYEcKast Taptus Typuun u ap. npotus Typuumy»,
pemenne ot 30 stHBaps 1998 1, §§ 43—45, u neno «Ilaptus 6naroneHcteus (Pedax maprumsm)
u np. nporus Typuun [GC]», NeNe 41340/98, 41342/98, 41343/98 n 41344/98, §§ 86—89).

61. Xots B xoHTekcTe cTath 11 Cyg yacTo ykas3blBasl Ha BaXKHYIO POJIb HOMUTUYECKUX
napTuii B 00eCrieueHny IUIIopaiu3Ma U IEMOKPaTHH, 0ObeIMHEHHS, CO3/IaHHbIE C APYTUMH
LEJISIMH, B TOM YHCJIE U T€, YTO PACIIPOCTPAHSIOT PEIUTHIO WIN 00ydaroT e, TAK)Ke BaXKHBI
JUIsl HaJuIe)Kamero (pyHKIHOHMPOBAHUS MHCTUTYTOB JIEMOKPATHH, TTOCKOJBKY ILTIOpPATH3M
TAK)Ke CTPOUTCS U HAa YECTHOM NPHU3HAHWU M YBOKCHUH K MHOTOOOPA3HIO U PA3BUTHIO KYJIb-
TYPHBIX TPAJWIMH, STHUUECKOW M KYJIBTYPHOH CaMOOBITHOCTH, PEIUTHO3HBIX YOeKIeHUH,
JIUTEPATYPHBIX U COLUAILHO-3KOHOMUYECKHUX UJEH U MpeAcTaBleHuil. apMOHUUHBIN Tuanor
MEKY JIIOIMH H TPYTIIaMy, UMEIOIINMH pa3Hble OTIIMYHTENIbHBIE 0COOCHHOCTH, HEOOXO0IUM
JUIS TOCTHXKEHUS COLIMANIBHON CIJIOUEHHOCTH. BronHe ecTecTBEHHO, UTO TaM, Te TpaXaaH-
CKoe 0011ecTBO (DYHKIIMOHUPYET UCIPABHO, YUacTHE TPaklaH B JIEMOKPATHYECKUX IIPOIeC-
cax B OOJIBIION CTENEHH JOCTHIraeTcs Oiarofgapsi MX NPUHAICKHOCTH K OObEANHEHUSM, B
KOTOPBIX OHU MOTYT OOBEIMHUTHCS M BMECTE JOCTUTATh 001IHe 1enu (cM. aeio «[opxennk u
np. npotus [Tonsmm [GC», Ne 44158/98, § 92, 17 depais 2004).

62. IIpaBo rocymapcTsa 3allMINAaTh CBOM MHCTHTYTHI M TPayKIaH OT OOBEJUHEHHH, MO-
TYIIMX TOJBEPTHYTh UX ONACHOCTH, JOJDKHO HCIIOJIB30BAThCsl OCPEKHO, MOCKOIBKY HCKIIIO-
YEeHUs U3 TpaBHiIa O CBOOOJEC OOBEAMHEHHUS JOJDKHBI TOJIKOBATHCS OYEHb TOYHO, M TOIBKO
yOemuTeNbHbIe M HEOTIPOBEPKUMBIE JOBOJIBI MOTYT ONPaBAaTh OIPAaHUYCHHE ITOH CBOOOIBI.
JIroboe BMeIIaTeabCTBO JODKHO OTBEYATh «HACTOSTENILHOM COLMATBLHOM HEOOXOANMOCTHY;
TaKuM 00pa3oM, MOHITHE «HEOOXOIUMBII» He 00J1alaeT '’HOKOCTHIO TaKMX BBIPAKEHHUH, KaKk
«IeJIeCO00pasHBI) HITH «KeIaTebHBINY (cM. neno [opkenuka, §§ 94—95, ¢ mocnemxyromu-
MU CCBUTKAMH).

2. 3aseumens Kax «dcepmeay 3aa6/1eHHbIX HapyUeHUl

63. CoracHO 3asiBIICHHIO NPABHTENIBLCTBA, NMOCKOJIBKY OT/CICHUE-3asBUTEIb HE OBUIO
JUKBUAUPOBAHO U COXPAHMUIIO CTAaTyC FOPUAMYECKOrO JMIA, TO HUKAKOTO HApyILEHHs MpaB
3asBUTENs, 3aKpeIUIeHHbIX B KOHBEHIIUN, HE UMENO MecTa. A 3HAYUT, 3asBUTENIb HE MOXKET
MIPETEHI0BATh Ha CTATYC «GKEPTBBD» KAKUX-JIMOO0 HApYILICHUH.

64. Cyn He pazaensier MHEHUs IpaBHTeNbcTBA. CONIaCHO HEM3MEHHOMY TTOJIXO/LY, HCIIOJb-
3yeMoMy opranamu KoHBEHINH, CIIOBO «KEpTBa» 0003HAYaET JIMIO, HEMOCPEICTBEHHO O/
BEPrHYTOE BIMSHUIO JEHCTBHS WM O€31EHCTBUS, SBIAIONICECS IIPEIMETOM cropa (CM. A€o
«Mapkc npotuB bensrumy», penienue ot 13 utons 1979 ., § 27, u neno «/lapken (Dudgeon)
npotus CoenmaeHHoro Koposesctsay, pemenne ot 22 oktsiops 1981, § 41). B nanHom nene
3asBUTEJIb JKaITyeTCs Ha TO, YTO eMy ObLIO OTKa3aHO B IIEPEPEruCTpanuy BCISICTBUE MPEIo-
JIO)KUTEITBHO MPONU3BOJIBHOTO TOJIKOBAaHMS TpeOOBaHUH 3akoHa 0 penurun. beccropHo, otkas
B NEPEPErucTPALUU HENOCPEACTBEHHO 3aTPOHY IOPUINYECKHUI CTATyC 3asIBUTENS.

65. Ilo-BuauMOMY, MPABUTENBCTBO CUMTAET, YTO ATOT OTKAa3 HE MOBPEAUN OTAEIECHUIO-
3agBuTento. Cyq HallOMHHAET B 3TOH CBA3M, YTO HAJIM4YUE HAPYIICHHS BO3MOXKHO Jaxe B
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OTCYTCTBUM HaHECEHUsI yiiepOa WiIM BPe/ia; BOIIPOC O TOM, ObUI JIM 3asIBUTENb JACHCTBUTEIEHO
MIOCTABJICH B HEONAronpusTHOE IMOJIOKEHNE, HE UMEET OTHOLICHUs K CYIIECTBY CTaTbu 34
Konsennuu. Bonpoc npuunHeHus Bpefa CTaHOBUTCS aKTyallbHBIM JIMIIb B KOHTEKCTE CTa-
TbU 41 (CM., cpean MPOYMX MCTOYHHUKOB, Aesia Mapkca B IUTHUPOBAHHOM OTPBIBKE; «DKie
npotuB ['epmanumny, pemenue ot 15 utons 1982 ., § 66; «Baccuuk npotuB Hunepnanmosy,
pemenue ot 27 centsiops 1990 r, § 38).

66. [lanee npaBUTENLCTBO, CY/IS [10 BCEMY, YTBEPXKIA€T, uTo BHeceHue 3assurens B EI'PIOJI
B okTs10pe 2002 roga cBeno Ha HET BCE HEONAronpusTHBIC MOCIECTBUS MPEIIIECTBYIOIINX
pa3duparenbeTB 10 BOIPOCY O JIMKBUAIMY 3asiBUTEIs. B aTol cBsizu Cyn HalloMHHAET, 4TO
pCIICHHUE WIH Mepa, OMaronpusTHAS [T 3asBUTENS, B IPUHIIUIIC HE SBIISIOTCS JJOCTATOYHBI-
MU JUIsl TUILIEHUS €r0 CTaTyca «OKEPTBBIY, €CIIU TOJIBKO BIACTH CTPaHbI HE MPU3HAIM HapyIIe-
Hust KoHBeHIUY, MPsIMO WIIH 110 CYILECTBY, U 3aTeM MIPEIOCTaBUIN BO3MEIIEHUE 3a UMEBIIIEe
MECTO HapyuleHue (cM. 1eno «Amyp npotus dpanuumny», pemenue ot 25 urons 1996 r., § 36,
u geno «Jlanban nporuB Pymeiaum [GCl», Ne 28114/95, § 44). B manHOM ciy4ae BiIacTu
CTpaHbl HE MPU3HAJIM, YTO OTKA3 B IIEPEPETUCTPALIMH ITPEACTABISIET COO0M HapyIIeHHE ITpaB
3asBUTEN, 3aKperuieHHbIX B Konsennuu. Kerary, cyneOHble perieHus, OCTaBUBIINE B CHIIE
OTKa3 B II€PEepEerucTpanny, He ObUIN OTMEHEHBI, 1 OCTAIOTCS B CUIIE 110 cell JieHb. Pemenus
e KoHcTuTynmoHnHOTo cyna u TaraHckoro pailOHHOTO Cyla, Ha KOTOpPBIe CCBUIACTCS MpPaBH-
TENbCTBO, KaCaroTCs JIMIIb IPOU3BOJCTBA O A€y O IUKBUIALUU OTACICHUA-3asBUTENS U HE
MPEACTaBISIOT HUKAKOTO 3HAYEHUs TSl UCKA 3asiBUTENS [0 BONPOCY MEPeperucTpaLuy.

67. I3 perucTpalluoHHOI 3amKcu, IPeACTaBIEHHON IPABUTEIECTBOM, BUIHO, UYTO 3aMUCH,
KacarolHecs: OTACICHHUS-3asBUTEIIS, ObUTH CAEIaHbl «B CBS3M C BHECEHHEM MH(pOpMAINH B
EI'PYOJI» (cTpoka 263) 1 mociie «HOCTYIUICHUS] PETHCTPALIMOHHBIX JaHHBIX OT JPYroro opra-
Ha peructpanumn» (crpoka 289). DTo 03HavaeT, YTO BHECEHHE JJAaHHBIX 00 OT/IC/ICHUU-3asBUTE-
Jie OBUIO BCEIENo CBS3aHO C BBeAeHHEM HOBOTO peectpa (a mmenHno EI'PIOJI) u ¢ nepenaueii
MOJTHOMOUUI IO OCYIIECTBIEHUIO FOCYIapCTBEHHOM PErUCTpallii OT OAHOTO OpraHa JpyromMmy
BCJIE]] 3@ BBEJCHMEM HOBOTO MOPSIKA PETHCTPALUM IOPUANYECKUX JUIl... B cBoeil anmemns-
LIMOHHOM aiobe YrpapieHue I0CTHINH MOCKBBI (OpraH, yIOJIHOMOYEHHBIH OCYIIECTBIATh
PETUCTPAIMIO PEIMIHO3HBIX O0BEIMHCHMI) NMPSMO yKa3ao, YTO BHECCHHE THX JIaHHBIC B
peecTp He SBISIETCS «IePEePEerucTpalueii» mo cMeIcay 3aKOHa O PEJIUTHU. ..

68. Cyn Takxke orMeuaer, 4to 10 1 okTsiOpst 2002 1. mpaBUTENBCTBO HE J€TalI0 HUKAKUX
KOMMEHTApHEB I10 MOBOAY IOPUIMYECKOro cTaryca 3asBurelisi. OnHako (akThl MOKa3bIBAIOT,
1 9TO HE OCIApHMBAET HM OJIHA U3 CTOPOH, YTO CTATyC IOPHIUYECKOTO JIMIA 3asiBUTENS ObLI
IOPUINYECKH OTMCHEH KaK MHHUMYM HauwHas ¢ 6 gekadps 2001 r., korma MocKoBCKHiA TO-
POJCKOH CyJ TOCTaHOBWII INKBUAMPOBATh OTAEICHUE-3asIBUTEINS B CBSI3H C HEITPOXOXKJICHUEM
nepeperucTpanuy, 1 BIwioTe 10 1 aBrycra 2002 1., Koraa 3To pemieHne ObIO OTMEHEHO B
HopsiAKE HaJ30pa.

69. HakoHer1, 10BOJ MpaBUTENbCTBA O TOM, YTO 3asIBUTEIIb HE SBISETCA «GKEPTBOM» MOTO-
MY, 9TO OH MOKET BHOBb OOPATHTHCS C 3asIBJICHUEM O IEPEPETHCTPALINHI, CaM TOBOPUT IIPOTHB
ce0s1, TTOCKOJIbKY OH TOJIBKO MOJTBEPIKAACT, YTO 3asBUTENIO JI0 CHX MOpP OTKa3aHO B Iepepe-
rucTpanuu. B 1r000M cirydae, IpaBUTENIBLCTBO HE YKa3ajlo, HA OCHOBAaHWH KaKHUX MOJIOXKEHHUH
3aKOHa 3asBUTEJIb MOXKET B HACTOSIIIEE BPEMsI OOPaTUTHCS € 3asiBICHUEM O IEPEperucTpanum,
KOI/Ia COBEpIICHHO OYEBHIHO, YTO Takoe oOpalmieHne OyAeT 3armo3JajbiM B BHAY TOTO, YTO
Cpok Jutst iepepeructpanun ucrek 31 nexadps 2000 roxa.

70. YuutsiBas yKazaHHbIE BbIIIE cooOpakeHns, CyJl IPU3HAET, YTO 3asSBUTENb MOXKET «3a-
SIBJIATBY O CTAaTyCe «KEPTBBI» 00XalyeMbIX HapylmeHui. i1 Toro 4ToObl ONpesenTb, CTal
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JIM 3asIBUTEJIb JICUCTBUTEIHHO KEPTBOU, HEOOXOMMO UCCIIEOBATh JIOBOJIBI 3ASIBUTEIIS 110 CY-
LICCTBY.

3. Hanuuue emewamenscmea 6 npasa 3a36umens

71. B cBeTe 00muX MPUHIMIIOB, H3JI0)KEHHBIX BBIIIE, BO3MOXXHOCTH 00pa30BhIBAaTh CYyOb-
€KTBHI IIpaBa JyIsl TOTO YTOOBI JIeHCTBOBATH co00IIa B 00J1acTH OOIIMX HHTEPECOB SBISETCS Of1-
HUM M3 BOXHEHIINX acleKTOB IpaBa Ha cBOOOY 00BbEJMHEHHS, 0€3 KOTOPOTO 3TO MPaBO OBLIO
Ob1 TMIIeHo Besikoro cMbicia. Cyjn Beeria MpuaepKUBaICsl MHEHUSI, YTO OTKa3 HALMOHAIBHBIX
BJIACTEH MPEOCTAaBUTh 00bEIMHEHHIO TPaXK/JaH CTaTyC IOPUANIECKOr0 JIMIa PaBHOCUIICH BOC-
MIPEISITCTBOBAHUIO OCYIIECTBICHUIO ITPpaBa 3asiBUTENICH Ha CBOOOY 0O0bEeIMHEHNUS (CM. AEI0
Topxxenuka, § 52, u neno Cuauponynoca, § 31, B pasHsix Mecrax). Korna Borpoc kacaercs
OpraHM3aIMN PEIMTHO3HOTO 0ObEANHEHUS, OTKa3 MPU3HATh €T TaKXKe MPEJICTABISCT BMella-
TENILCTBO B TPABO 3asBUTEJICH HAa CBOOOMY BEpPOHMCIIOBEIaHHS B cOOTBETCTBUH co Crarheit 9
Konsennun (cM. neno «beccapabckas murpononust u ap. npotius Mongoss, § 105). IIpaso
BEpPYIOLINX HAa CBOOO/y BEPOMCIIOBEAAHHS 3aKIII0YaeT B ceOe OXKHMJaHue TOro, 4To o0muHe Oy-
JIET TTI03BOJICHO MUPHO padOTaTh, HE HCIBITHIBAS ITPOU3BOJIBLHOTO BMEIIATEHCTBA CO CTOPOHBI
rocynapcrsa (neno «Xacan u Yaymr nporus bonrapuu [GC», Ne 30985/96, § 62).

72. Cyn otMmeuaer, uto B 1997 rony npaBUTEIbCTBO-OTBETUUK MPUHSIIO HOBBIM 3aKOH O
penurusx, TpeOOBaBIIMI OT BCEX paHee 3aperHCTPUPOBAHHBIX PEIMTHO3HBIX OpraHU3aLUH
MIPUBECTU CBOU YCTaBbl B COOTBETCTBHE C HOBBIM 3aKOHOM U «IEPEPErHCTPUPOBATH» HX B
TEYEHHUE OIIPE/ICIIEHHOTO CpoKa. .. [Topsaiok «repeperucTpaim» ObT TOYHO TAKUM XKe, KaK 1
WCXOHAs TIPOLIEAYPa PETHCTPAIIMN PEIUTHO3HOM oprann3annu. Kpome Toro, mpu nepeperuc-
Tpaluu NPUMEHSUINCH T€ K€ OCHOBaHMS AT 0TKAa3a, KaK U IPHU perucTpauuu... bonee toro, B
«IIePeperucTpali» MOIJIO OBITh OTKAa3aHO MPU HAJWYUW OCHOBAHMH JUIS JIMKBUAALMN PEJU-
THO3HOW OpraHM3alluy WU 3alpeTa ee AesATeIbHOCTH. .. HempoxokaeHnue nepeperucrpanun
B CPOK 10 KaKkoi ObI TO HU OBIJIO IPUYUHE CTABUIIO PEIMTHO3HYIO OPTraHU3aINI0 MO yIrpo3y
JMKBUIALUH B CyIeOHOM ITOPSIJIKE. . .

73. Cyn oTMeuaeT, 4TO OO HPUHATHA HOBOIO 3aKOHA O PENHUTHAX OT/eNIeHHEe-3asBU-
TeJb Ha 3aKOHHBIX OCHOBAHUSX OCYILECTBIISIO CBOIO AeATenbHOCTh B Poccun ¢ 1992 ropa.
Otaenenue-3asBUTENIb HE CMOIVIO TIPOHTH «IIEPEPEruCTpanuio», Kak Toro TpeboBan 3akoH
0 penuruu, u nomiexano aukBupamun. [locme 6 nexadps 2001 ., kKorma 3asBUTENs UCYEp-
T1aJ1 BCe BHYTPUTOCYIAPCTBEHHBIE CPEACTBA CYeOHO 3aINUTHI OT CyIeOHOTO PELICHUsS O €T
JMKBHJALUH, ¥ BIUIOTH IO MOMEHTA, KOT/Ia 3TO pelIeHne ObUIO OTMEHEHO B TIOPsAKE Haa30pa
1 aBrycra 2002 roga, oTaeneHue-3asBUTEIb MOCTOSHHO MOABEPrajaoCh PUCKY 3aMOpaKuBa-
HUSI CBOMX OaHKOBCKHMX CUYETOB M KOH(HCKAIMK MMYyIIeCcTBa (CM. JIeN0 «XpHCTHAHCKas Je-
MOKpaTrHyecKasl HapoaHast mapTust mpotuB Momnmosbi», Ne 28793/02, 22 mapra 2005 ). Cyn
MPU3HAET, YTO dTa CUTyallUsl MMeJa OLUIyTUMO OTPHUIATEILHOE BIUSHUE Ha JEATENbHOCTb U
PENIUTHO3HYI0 aKTUBHOCTb OTeNeHUs-3aaBUTeNs. .. 1 x0T mo3anee KoHcTUTyMOHHSBI Ccyx
OTBEJI CBOUM IOCTAaHOBIEHUEM HEMOCPEACTBEHHYIO YIrpO3y JIMKBUIALMU OTAEICHUS-3asiBUTE-
JI51, TEM HE MEHEe OYEBUJIHO, YTO PABOCIOCOOHOCTH 3asBUTENS OTIMYAETCSI OT IPABOCHIOCO0-
HOCTHU APYTHX PEIUIHO3HBIX OpraHM3anuil, nmpomeamux nepepeructpamuio. Cyn oTMedaer,
YTO B JIPYTHX J€Jax HETPOXOKACHHE MEePEePEerucTpannuy ObIO0 HCHOJIB30BAaHO POCCHUCKUMU
BIACTSIMHM B KaueCTBE OCHOBAHMs JUIsl OTKa3a B PErHCTPALUU U3MEHEHHUH U JIONOJHEHUN B
yCTaBe OpraHU3alluy WU JUI1 IPUOCTAHOBKM PETHCTPALUU Ta3eThl PEIUTHO3HOIO COAepKa-
Hust (M. nerno «CaifeHTosorndeckast epkoBb MOCKBBI 1 Ap. mpoTuB Poccun», Ne 18147/02,
28 oxTs10pst 2004 ).
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74. Cyn cuuTaert, 4yTo B JaHHBIX OOCTOSITENBCTBAX, KOT/Ia PEIMTHO3HAast OpraHu3anus obuia
00s13aHa BHECTH N3MCHEHHMS B YCTaB, @ B PETHCTPALIMN 3TUX U3MECHEHUH 1 JOTIOJHEHH Bilac-
TSIMH OBIJIO OTKa3aHO, YTO MOBJIEKJIO YTPaTy cTaryca IpHIMYECKOTO0 JIMIA, UMEJIO0 MECTO BMe-
IIaTEIbCTBO MPABO OpraHM3alMy Ha cBoOoay oObenuHeHHs. I1oCKombKy 3aKOH O pesuruu
OTpaHMYHMBAECT BO3MOXXHOCTHU PEJIUTHO3HOTO OOBEIMHEHHSI, HE 00JI1al0Iero CTaTycoM FOpH-
JMYECKOTO JINIA, OCYIIECTBISITh PEINTHO3HYIO JIEATEILHOCTE B MOIHOM 00beMe (CM. JeJ0o
«Knmst, Cynranos un LlepkoBs caiientonorun Hiskaekamcka npotus Poccnmny», NeNe 76836/01
n 32782/03, pemienne o npuemiiemocts oT 9 urons 2005 1), TO 3Ty CUTYaIHIO CIIEIyeT TaKkKe
paccMOTpeTh B CBETE TpaBa OpraHU3alyy Ha CBOOO/Y BEpOUCIIOBEIAHMS.

75. Takum 06pazom, mockosbKy CyJl yCcTaHOBHII, 4TO UMEET MECTO BMEIIATEILCTBO B IIpaBa
3asiBuTeNs coriacHo crarbe 11 KonBenuuu, paccmarpuBaemoil B cBete crarbu 9 KoneHuuu,
Cyz HOIKEH OIpe/IeINTh, YAOBIECTBOPSIET JIM TAKOE BMEIIATENILCTBO TpeOOBaHMM maparpady 2
YKa3aHHBIX TIOJIOKEHHH, T. €. OBUIO JIM TaKO€ BMEIIATEIBCTBO «IIPETyCMOTPEHO 3aKOHOMY, Tpe-
CJIeIOBaJIo JM OAHY (WK Oolee) 3aKOHHYIO Ieb U OBUIO JIM OHO «HEOOXOANMO B JIEMOKpPATH-
YECKOM 00IIeCTBe» (CPean MPOUNX HCTOYHHKOB cM. j1eso beccapabcekoit mutpomomnuw, § 106).

4. Onpasoarno 1u emeutamenbcmeo

(a) O01Me NPUHIUIIBI AHAJIU32 ONPABJAHHOCTH BMelIaTeIbCTBA

76. Cyn mOBTOpSIET, UTO TE€PEYeHb MCKIIIOYCHUH, MMO3BOJIAIOINX OrPaHUYMBATh MPaBO HA
CBOOOIy BEpOHCIIOBEIaHMS U OOBEINHCHUS, B COOTBETCTBUU CO cTaThsiMu 9 U 11 KoHBenum,
SIBIISICTCS] MICUEPIIBIBAIONIMM. VICKITIoueH s U3 rmpaBmiia 0 COOIOACHUH TpaBa Ha cBOOOIY 00b-
eIIMHEHUSI JJOJDKHBI TOJKOBATHCSI OYEHb TOYHO, M TOJIBKO YOEIWMTENbHBIC U HEOIPOBEPIKHMBIC
JIOBOJIBI MOTYT OIPaB/aTh OrpaHUuCHUE 3TOH cBoOObL. [Ipu onpeneneHnu, nmeercst M HE0OX0-
JMMOCTb B O'PaHHYECHUH TOH CBOOOJIBI B COOTBETCTBHH C Iaparpadom 2 yKa3aHHBIX TTOJIOXKe-
Huii KoHBeHIMY, B pacriopsHKEHUH TOCYIapCTBa OUCHB Y3KOE T0JIE JISHCTBUSI, YTO HEPa3phIBHO
CBSI3aHO CO CTPOTUMM HAJ[30POM CO CTOPOHBI EBpOCO03a, OXBAaTHIBAIOIIMM KaK 3aKOHOAATEIIb-
CTBO, TaK M PEIICHHUS O €r0 NPHMEHEHNH, BKJIIOYAsl PEIICHHsI, BHIHECEHHbIC HE3aBUCHMBIMH CY-
nmamu (cm. neno Topokenuka, § 95; nemo Cunuporynoca, § 40; neno «CTaHKOB ¥ 00bCTUHCHHAS
opranusaiys Makenonnn «nuanen» nporus bonrapum», NeNe 29221/95 n 29225/95, § 84).

77. Ipu mpoBeieHUH CyneOHOTO UcclienoBanust 3aaadcii Cyia sBIsieTCs He MoJMEeHA MHCHUS
COOTBETCTBYIOIINX FOCYAapCTBEHHBIX OpraHoB MHeHHeM Cyria, a aHaIn3 penieHuH, MPUHSATHIX
UMM TIPH OCYIIECTBICHUH YCMOTPEHHs. DTO He 3Ha4uT, 4To Cy/1 JOJDKEH OrpaHUYUThCS JINIIb
BBISICHCHHEM TOT'O, OCYIIECTBIJIO JIU TOCYAapCTBO-OTBETYHK CBOE YCMOTPEHUE 0O0CHOBAHHO,
OCMOTPHTENBHO U C YSCTHBIMU HaMepeHUsAMHU. Cy/1 TOIKEH TTOCMOTPETh Ha 00XKalTyeMoe BMe-
IIaTEIBCTBO B IIPaBa 3asBUTEIS B CBETE BCETO JIEa B COBOKYITHOCTH M BBISICHUTb, OBLIO JIN Ta-
KOE BMEIIATENILCTBO «COPA3MEPHO 3aKOHHOM ITPECIIeyeMOH LIEIH», U SIBIISIFOTCS JI OCHOBAHMS,
MIPUBC/ICHHBIC HAIMOHAILHBIMU BJIACTSIMHU B ONPABIaHUC BMEIIATEIILCTBA, «000CHOBAHHBIMU
n pocrarouHsiMmy. [Ipu aTom Cyn nomkeH yoeauThest, YTO BIACTH CTPaHbI IPUMEHHIIN CTaH-
JapThl cooOpaszHo npuHIMnamM KoHBEHINH M, KpOME TOTO, OJIOKIWIM B OCHOBY CBOMX pellle-
HUH NPUEMIIEMYIO OLIEHKY (DaKTOB, OTHOCSIIMXCS K jeny (cM. neno «O0beqiHeHHast KOMMY-
Huctudeckas naprus Typuuu u ap. npotus Typrumy, § 47, neno «Ilapruxyn KomyHnucrunop
(Heneuepucty) u Yurypsiny npotus Pymbraumy», Ne 46626/99, § 49).

(b) JoBoabl, BIIBUHYTHIE B ONIPaBJaHUe BMELIATEIbCTBA
78. Cyn oTMeYaeT, 94To B XO/ie pa30upaTebCTB BHYTPH CTPAHBI IS 0TKa3a B IICPEPETHCT-
pauuu OTAeNeHU-3asIBUTEIISI OCHOBAHUS BBIABUTAJIMCh HETIOCIEI0BATENBHO. B TO Bpemst kak
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n3HayabHO YHO MOCKBBI CChIIANIOCh HAa HEJJOCTATOYHOE YUCIIO yUpeIuTeNeld U OTCYTCTBUE
JIOKYMEHTOB, YIOCTOBEPSIOIIMX, YTO OHM HAXOAATCS Ha Tepputropun Poccuu Ha 3aKOHHBIX
OCHOBAHUSIX, 9TU NPEANoIaracMble HeI0UEThl HE HAILIU OTPA’KEHUS B BBIHECEHHBIX MO3HEE
CYICOHBIX PEIICHUSX... Y TBEPXKICHHE O BOCHU3UPOBAHHOM XapaKTepe OpraHU3aliH 3asBU-
TN HE HAIIO OTPAKCHHS B MCXOTHOM DEIICHHUH 00 OTKa3e B MEPEPETUCTPAIAU, U BIEp-
Bble YHO MoOCKBBI BBIABUHYJIO ATOT AOBOJI B CBOEM OTBETE HA WCK, MOJAHHBINA 3aSBUTEIIEM. . .
PalioHHBII Cyn MPHU3HAT ATOT OBOJ, OJHAKO TOPOJICKOM CYIl HE MOCYUTAT HEOOXOIMMBIM OT-
JIeIbHO PaccMOTpPETh dTOT J0BoA... HakoHer, YO MocCkBBI HE CChUIAIOCh Ha OTCYTCTBHE
YETKOT0 YKa3aHMsI Ha PEIUTHO3HYI0 MPUHAIICKHOCTh WIEHOB OpraHu3aluud — 3TOT JOBOJ
BIICPBBIC MTOSIBUJICS B CYJICOHBIX PCIICHUSX.

79. IIpaBUTENLCTBO HE yKa3aJ0 KOHKPETHBIX OCHOBAHUH AJIsl OTKa3a B MEpEePEerucTpanuu
OTJICJICHUS-3asBUTENS M HE BBIIBUHYJIO HUKAKOTO ONpaBIaHMs CBOEIO BMEIIATENbCTBA B Mpa-
Ba 3asIBUTEIIS.

80. [Ipu manHBIX 00CTOsTENbCTBAX CyI TOOYEPEIHO PACCMOTPHUT JIBE TPYIIIIEI JOBOJIOB,
BBIIBUHYTHIX B 00OCHOBaHHE OTKa3a B MEPEPETHCTPALUH 3assBUTEIIS: JOBOJBI, CBI3aHHEIC C
«MHOCTPaHHBIM MIPOUCXOKICHUEM OTAEICHUSI-3asIBUTENIS, U TOBOJIbI, CBS3aHHBIE C €r0 BHYT-
peHHel opraHu3anueil 1 peuruo3Hoi 1esTeNbHOCTHIO.

(i) «HHocmparHoe npoucxodcoenuey omoeneHus-3asa6umelis

81. Ilo MHEHHIO POCCUICKUX BIIACTEH, pa3 YUPEAUTEISIMHU 3asIBUTENS SIBISIIOTCS WHO-
CTpaHHBIC TPaXKIaHE, CaM 3asBUTENIb MOMYHHSICTCS TOJOBHOMY O(HUCY OpraHW3allld, pac-
noyiokeHHOMY B JIOHJIOHE, @ B Ha3BaHUM 3asIBUTEJIS MIPUCYTCTBYET CIOBO «OTHEIECHUE, TO
3asiBUTEIb SIBJISIETCSI MPEICTABUTENBCTBOM HMHOCTPAHHON PEIUTMO3HOM OpraHu3alui U He
HMEET IpaBa Ha «IEPEPErucTpalnio» B KAUECTBE PEITUTMO3HOM OpraHu3aliy COrIacHO poc-
CUICKOMY 3aKOHOIATEIbCTRY.

82. Bo-nepBbix, Cyn oTMeYaeT, yTo 3aKOH O PEJIMTHH JACUCTBUTENBHO 3allpelaeT WHO-
CTpaHHBIM IpaXKIaHaM OBITh YUPEAUTEIIIMU POCCUHCKUX PEITUTHO3HBIX opraHu3aui. O THaKo
Cyn He HaXOIUT HUKAKHUX Pa3yMHBIX U OOBCKTUBHBIX OTPABIAHUHA PA3IUYMIO B OTHOIICHHIH K
POCCHICKMM 1M MHOCTPaHHBIM IPa’KJaHaM B TOM, YTO KacaeTcs MX BO3MOXKHOCTEH OCYIIECT-
BJISITH MPABO HA CBOOOIY BEPOUCIIOBCIAHMS UCPE3 YIaCTUC B KHU3HH OPraHM30BAHHBIX PEITH-
THO3HBIX OOIIMH.

83. Bo-BTOPBIX, NMPEACTABISETCS, YTO PACHIONIOKEHHE ITa0-KBapTHPphl ApMuu CriaceHust
3a py0ekKOM HE MPEIATCTBOBAIO PETHCTPALIUHU 3asBUTEISI B KAYECTBE POCCHICKON PEITUTHO3-
Ho#l opranuzauuu. ITyHkT 6 crateu 11 3akoHa o pelUrusx onpeaeseHHO KacaeTcs CUTyaluH,
KOTZIa POCCHUICKasi pelMruo3Hasi opraHu3alus MOJAYMHEHA BBIIIECTOSAIEMY PYKOBOSALIEMY
Oprasy, pacroyIo)KeHHOMY 3a rpaHulield... B 3ToM ciydyae elMHCTBEHHBIM JIOMOJIHUTEIbHBIM
TpeOOBaHUEM SIBIISICTCS MPEICTABICHAC YIOCTOBEPCHHOTO YCTaBa MHOCTPAHHOW PEIIUTHO3-
HOW OpraHU3aIlNK; 3TO OOCTOSITEIBCTBO HE SBJISCTCS IPABOBBIM OCHOBAaHHEM JJIs OTKa3a B
perucTpanyy uin nepeperucTparim.

84. B-TpeTbux, B COOTBETCTBUHU C 3aKOHOM O PEJIMIMM Ha3BaHUE PEJIUTHO3HON OpraHu3a-
LMY MOKET MTOMEIIATh €€ PETUCTPALlUH TOJIBKO B OIHOM ClIydae, a UMEHHO, KOTJIa Y>KE UMEETCsI
3aperuCTPUPOBAHHAS OPTAHHM3ALUS C TAKUM Ke Ha3BaHHEM. 1o, 9To Je10 0OCTOUT HMEHHO TaK
B CITy4ae 3asBUTEIsI, He ObLIO 3asBiicHO. [10 3akOHY IPUCYTCTBUE CIIOBA «OTACICHUC» B HAa3Ba-
HUH OpraHU3aIluH HE SIBIISUIOCH 00CTOSTEIILCTBOM, MPETIATCTBYIONIMM €0 PETUCTPAIIHH.

85. Hakonen, Cyn orMedaer, 4To JO Havyala OMUCHIBAEMBIX 3/1€Ch COOBITHI OTHCICHHUC-
3asiBUTEJIb CYLIECTBOBAJIO B TEUCHHE CEMHU JIET B KaYeCTBE HE3aBUCHUMOIO IOPUAMUYECKOTO
JIMIA U OCYIIECTBIISUIO IIUPOKUNA CHEKTP peaUruo3Hbix npas. YO MoCKBBI U Cybl CTpaHbI
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HacTauBald Ha TOM, YTO OT/EJICHHE-3assBUTEIb JJOIDKHO OBITh 3apErHCTPUPOBAHO B KAYE€CTBE
MPeACTaBUTENBCTBA HHOCTPAHHON PEIMTHO3HON OpraHU3ally, B pe3ybTaTe 4ero, COracHo
POCCHICKMM 3aKOHaM, 3asBUTEIb OoJiee He 00aaan Obl CTaTycoM IOPUANYECKOTO JIMIA U He
CMOT OBI IIPOJIOJIKATH CBOIO PEIMIHO3HYIO JICSITEILHOCTD. .. Kak oTMeueHo BbImie, 3T0 Tpedo-
BaHHE MECTHBIX BJIACTEH HE UMEIIO 3aKOHHBIX OCHOBaHMH. B cBa3u ¢ aTuMm, no ouenke Cyna
9TO PaBHOCHJIBHO OTKa3y MO MOTHBAM HEIEJIECOO0Pa3HOCTH YUPEKACHHS OPraHU3aI|1, YTO
IPSIMO 3aIPELIEHO MyHKTOM 2 CTaThH 12 3aKOHA O peNIUTHU. ..

86. OTcrona cienyer, 4To JOBOJbl OTHOCUTENBHO TaK HAa3bIBAEMOTO «MHOCTPAHHOIO MPO-
UCXOXKJICHHSD 3asBUTENS He ObUIM HU «OOOCHOBAaHHBIMHU ¥ JIOCTAaTOYHBIMI» JUIS OTKa3a B IIe-
PEeperucTpanuy, H1 «IIpeyCMOTPEHBI 3aKOHOMY.

(ii) Penueuosnas cmpykmypa omoeneHus-3as6umerns

87. PalloHHBIN U TOPOACKON CyJ PELIMIM, YTO OTJENICHHE-3asBUTEIb UETKO HE yKa3allo
PEUTHO3HYIO MPUHAANEKHOCTD YJIEHOB OPraHU3alliy U HE a0 TOYHOTO ONMUCAHMS PEITUru-
O3HBIX IPAKTUK OPraHU3alUH, a BMECTO ATOTO CHENAI0 HEUETKOE YKa3aHUE HA €BAHTENbCKYI0
Bepy, Bepy Apmun CriaceHust 1 XpUCTHAHCKYIO BEPY U, KPOME TOTO, HE JaJI0 OMUCAHUS BCEX
CBOMX PELLIEHUI, TOIOKEHUH U TPpauLuil.

88. Cyn oTMeuaer, uTo B yCTaBe 3asBUTENS, MPEACTABIEHHOM Ul NepeperucTpanum, 4et-
KO 0003HAYEHO, YTO OT/EIICHUE-3As BUTEIb SIBISICTCS PEIMIMO3HONM OpraHu3aluei, Ipuiep-
JKUBAIOLIEHCA KAaHOHOB XPUCTUAHCKOM Bephbl. B mpuioikeHHH, SBISIOMIEMCS HEOThEMIIEMON
YacThIO yCTaBa OpraHU3alluH, IEPEUUCIICHbl BCE HCXOAHBIE MOCBUIKH, TIOJIOKEHHBIE B OCHOBY
penuruo3Horo yuenust Apmuu CriaceHusl.

89. 3aKkoH O penuruM He COAEPKUT HUKAKMX YKa3aHUN OTHOCUTEIBHO TOTO, KaK MMEH-
HO OpTraHU3alMsl JOKHA OMKCHIBATH CBOKO PEIUTHO3HYIO IPUHAATIEKHOCTD WU BEPOYUEHUE
B CBOUX YUPEIUTENBHBIX JoKyMeHTaX. IIyHkT 2 crarbu 10 3akoHa 0 penuruu, Ha KOTOPBII
cocajcs TOPOJICKOM cyr, UMb TpeOyeT yKa3aTh BEpOMCIIOBElaHHE opraHu3anuu. Her Hu-
KaKOTO OYEBHIHOT'O 3aKOHHOTO OCHOBAaHUsI TPEOOBATH OT OPraHU3aLUH OIMCAHUS BCEX CBOUX
«PEILIEeHUH, TOJIOKEHUN U TPagULU».

90. Ecnm onucaHne peaurio3HOM NPHHAIIEKHOCTH, IPUBEACHHOE 3asBUTENIEM, OBLIO
COYTEHO HEIOJIHBIM, TO MECTHBIE Cy/Abl JOJDKHBI OBUIM Pa3bsICHUTH COOTBETCTBYIOIINE Tpe-
OoBaHUsI 3aKOHA M, TAaKUM 00pa3oM, YETKO YBEIOMHUTH 3asBUTEISI O TOM, KaK €My CIeIyeT
TIOAATOTOBUTH JIOKYMEHTBI JIIsl TIPOXOXKACHHS Tepepeructpannu (cM. aeno «LloHeB mporus
Bonrapumy», Ne 45963/99, § 55, 13 anpens 2006 r.). OmHako 3T0r0 cienaHo He Obuto. B a0l
cBsi3u CyJl CUMTACT, YTO 3TO OCHOBAHHE JUIS OTKa3a B PETUCTPAIMH ObIJIO HEOOOCHOBAHHBIM.

91. Kpome toro, YO MocKBbI 3as1BHJIO, YTO OT/IEJICHUIO-3asIBUTEIIO OJDKHO OBITh OKa3a-
HO B PETHCTPALUU KaK «BOCHU3UPOBAHHON OpraHM3aluN», HOCKOIbKY €€ WIEHB! HOCST YHH-
(hopMy ¥ HecyT ciysx0y, a TaKKe OTOMY, YTO UCTIOIb30BAaHUE CIIOBA «aPMUS» B €T0 HAa3BaHUH
HemnpaBoMepHO. PalloHHBII Cy/l COMTAacUIICS C TUM J0BOAOM.

92. Cyn yka3bIBaeT, YTO B COOTBETCTBUU C IMpeLEeeHTHOH npakTukoii Cyna npaBo Ha CBO-
001y BepoHCIIOBEIaHMsI, TapaHTHpoBaHHOe KOHBEHIMEH, HCKITI0YaeT OIEHKY TOCYIapCTBOM
JETUTUMHOCTH PEJIMTHO3HBIX YOSKICHUH WM CrIOCOOOB MX BBIpRKCHHUS (CM. Aeno XacaHa
n Yaym, § 78, neno «Manyccakuc u ap. npotus ['peruny, pemenne ot 26 centsops 1996 r.,
§ 47). beccriopHo, MCIONB30BAaHKUE WICHAMH OT/ICIICHUS-3asBUTEINS 3BaHUH, MMOJOOHBIX BO-
CHHBIM YMHaM, U HOLIEHHE YHH(OPMEI SBISIETCSI 0COOBIM CIIOCOOOM OpraHU3aluy BHYTPEH-
Hel >KM3HH DPEIUTHO3HOTO COOOIIECTBa M BBIPAKEHMS PEIUTHOZHBIX BEPOBAHMUN ApPMHH
Cnacenus. Henb3s Bcepbe3 yTBEp:KAaTh, UTO OTJAENICHHUE-3asBUTEIb BBICTYNAET 3a HACUIIBCT-
BEHHOE U3MEHEHUE KOHCTUTYILIMOHHOTO CTPOSI UM T€M CAMBIM MOJPBIBAET LIETO0CTHOCTh HIIU

49



6e3ormacHOCTb rocynapcTBa. Hukakux J0Ka3aTenbcTB B 9TOM OTHOIICHWHU HE OBLIO Ipe/ICTaB-
JICHO BJIACTSIM T'OCYIApCTBa, a TAKKe IPAaBUTEILCTBOM B XO/I€ Pa3OMpaTeibcTBa B COOTBET-
ctBuu ¢ Konsennuei. Orcrona ciaeayeT, YTO BBIBOABI MECTHBIX OPTaHOB IO 3TOMY BOIPOCY
JIMIICHB! ()aKTHYECKOH OCHOBBI.

93. PalioHHBII cyA Tak)ke BBIBEJN 3aKIIOYEHUE U3 yCTaBa 3asBHUTEINs, YTO UIEHBI OTAENE-
HUSI-3asIBUTEIIS Oy/lyT «HEM30€KHO HapyIIaTh POCCHICKOE 3aKOHOJATEIBCTBO B XOJIE BBIIIOJI-
HEHUsI IPUKA30B, IPABUI U HHCTPYKIUI [T1aBbI OTACICHUY.

94. Cyp oBTOPSIET, 9TO B HEKOTOPHIX CIy4YasiX IMporpaMma Toro I HHOTO OObEIHMHCHHUS
MOKET CKpBIBAaTh IEJM M HAMEPEHHs, OTIIMYHBIE OT IPOBO3IVIANIAEMBIX 3TUM OOBEIHHEHHU-
eM. UToObl yOequThCs, 9TO OpraHn3alys ATOTO HE JICNACT, COIEpKaHNe MPOTPaMMBI CIIE/TyeT
CPaBHHTH C JCHCTBUSMM U MO3UIMSAMH JIHICPOB oObenuHeHus (cM. aeno [laprum Gnarone-
Hersus, § 101, n neno IMaprumyn Komyrucrunop, § 56, yroMsiHyTEIE BBILIE).

95. MecTHBIM CyaM He OBbUIO TIPEIBSBICHO JOKA3aTeNILCTB TOTO, YTO B TEUCHHE CEMH JICT
CYIIECTBOBAHUS OTAENEHUSA-3asIBUTENS €r0 YICHbl UM Y4peIUuTeIn Hapyllald poccuiickoe
3aKOHOJATENIbCTBO WIIM MPECIE0BAIN LENU, OTIUYHBIE OT OMUCAHHBIX B €10 yCTaBe, & UMEH-
HO, PacrpoCTpaHEHHE XPUCTHAHCKON BEphl M OJaroTBOpUTENILHOCTH. OTCIONA CIIEAyeT, YTo
9TOT BBIBOJ PAHOHHOIO CyJa TaKXKe He MOJATBEPXKJEH J0Ka3aTeIbCTBAMU M, CIIEIOBATEIBHO,
OBUT IPOU3BOJIEHBIM.

(iii) [lanvretiwue coobpasicenus, umerouue omuouwerue Kk oyerke Cyoa

96. Kak oTmMeueHO BbIIIE, K MOMEHTY BBE/ICHHSI TPEOOBAHHS O MEPEPErncTpaliy OTAee-
HUE-3asBUTEIb 00JIEe CEMH JIET CYIIECTBOBAJIO M OCYILECTBISIO AeATEIbHOCTh B Poccun Ha
3aKOHHBIX OCHOBAHMSX B KQUeCTBE HE3aBHCHMOW pENMIHO3HOI oOummHbl. He yTBepkmaercs,
YTO 3Ta OOLIMHA B LIEJIOM WM €€ OTAEIbHBIC YICHB! HapyIIaId KaKue-Tn00 3aKOHbBI CTPAaHBI
WJIN HOPMATHBHBIC aKThl, PETYJIUPYIOIINE EITEIBHOCT UX OOBEJUHEHHNS HITH PEIUTHO3HYIO
nesrenbHoCTb. [Ipn Taknx obcrositenseTBax Cyj| cUMTAET, YTO OCHOBAHUS JUISl OTKa3a B Ie-
peperucTpalyy J0DKHBI ObUTH OBITH 0COOEHHO BECKMMH M YOS TUTEIBHBIMU (CM. CCBIIKY Ha
TIpELe/ICHTHOE TpaBo B maparpade 75 Beinie). B 1aHHOM cilyyae MECTHBIC BJIACTH TaKHX OC-
HOBAHUI HE MPeCTaBUIIH.

97. Ina ouenku Cyna uMeeT 3Ha4€HUE U TO, YTO, B OTIMYME OT OTAEICHUSA-3asIBUTENS,
JIPYTHE PEJIMTUO3HBIC 00BEMHEHNS, HCIIOBEAYIOINE BepoyyeHne Apmun CriaceHus, ycren-
HO TIPOIIUTM MEPEPETHCTPAIMIO B POCCHICKUX PETHOHAX M Ha (eJepabHOM ypOBHE (CM. TTa-
parpadst 99 u 101—104 Oruera KomuTera 1o co0aroaeHu0 00s13aTeIbCTB CTpaHaMU-1ICHa-
mu Coseta EBporsl o coOmonennn PO cBoux 00s3aTeNIbCTB, YIIOMSHYTHIA B maparpade 47
BhIIIE, a Takke naparpad 5 Pesomonnu I[TACE o Poccuiickom 3akoHe 0 penuri, naparpad
49 pime). C yueroMm BbiBoza Cyaa 0 TOM, YTO OCHOBAaHUSI JUISl OTKa3a B IEPEPErUCTPALUH
3asBUTENs, puBeAeHHbIe YO MOoCKBEI 1 oAepKaHHbIE CyJaMU MOCKBBI, HE IMENH HU 3a-
KOHHOTO, HM (JaKTHYECKOT0 000CHOBAHUS, MOXHO 3aKJIIOUUTB, YTO IIPU OTKa3€ B PErUCTPALIUH
Mockosckoro otnenenust Apmun CnaceHust BnacTd MOCKBBI 1€HCTBOBAIM HE C YECTHBIMU
HaMEpeHHsIMH U NpeHeOperin 00s13aHHOCTHIO COXPAHTh HEUTPAIUTET U OeCIPUCTPACTHOCTh
110 OTHOILICHMIO K PEJIMTHO3HON o0umMHe 3asBuTens (cM. neso beccapaOckoil MUTpOMIONNH,
§ 123, u neno Xacana u Yayu, § 62).

(¢) 3akaroueHue

97. B cBere Bblmen3nokeHHOro Cysl CUMTAET, YTO BMELIATEIbCTBO B MPaBO 3asBUTEIS
Ha CBOOO/Y BEpOHCIOBEAAHUS M O0BEIMHCHUS HE OBLTIO OmpaBnaHo. TakuMm 00pa3oM, UMEIo
Mecto Hapyumenue cratby 11 KonBenuuu B cBete crarbu 9.



HALLUOHAAbHbIW MPO®COLO3 MOAULIUN BEALIUH
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SI3bIK: aHDIMICKAH, (HpaHITy3CKHH.

KiroueBble TeMBI:
0estmenbHOCMb NPOPCOI308.

OcHoBHBIE (PAKTBI

B HaunonaneHslil npodcoro3 momunnu benbrunm BXOAST COTPYIHUKM MYHUIHIAIBHON
nomuuy. Yucnennocts npodeorosa cebiie 10 000 4iieHOB; OH SIBISETCS FOPHIMYECKUM JIU-
LOM.

Kpome storo mpodcoro3a B benbruu cymecTByeT emie jaBa HOJUIEHCKHX Npodcorosa:
npodcoro3 cyeOHOM MONNIMY TIPH IPOKYpaType 1 Npo(hcoro3 pabOTHUKOB JKaHIapMEPHH.

CB00o1a 00beAMHEHNH, U B T. 4. TpO()COI030B, rapanTUpoBaHa crarbeit 20 Koncturynnm.
W3nannele B ee pazButue 3akoHbl, a Takxke Konsenuus MOT Ne 87, k xotopoil npucoenu-
HUIach benbrusi, KOHKPETH3UPYIOT ATO MPABO MPUMEHHUTENIHFHO K MPO(COo03am, ONpenessis
MOPSIIOK MX CO3/aHUsl, OPraHU3alMI0, YIEHCTBO, a TaKXKe MOPSIOK MPOBEIEHHs KOJJICKTHUB-
HBIX TIEPErOBOPOB OTHOCHTEIBHO YCIOBHH TpyJa, MPOABMKEHHS MO CIyXOe, 3apadoTHON
wiatel ¥ T. A. OfHAKO, ITOCKOJBKY B CTPaHE BOZHUKIIO 3HAYUTEIHLHOE YHCIIO MPOQCOI030B,
3aKOHO/IATEINb OMPEISIIUII, YTO ITyOIMYHBIC BIACTH, BHICTYTAIOIINE B Ka9€CTBE padOTOAATEs,
MIPOBOJIAIT KOHCYJIBTAllMK ¢ HanOoJiee MPeACTaBUTEIbHBIMU 13 HUX. KOpoJIeBCcKuM yKka3om ot
2 aBrycra 1966 . K 4MCITy TaKOBBIX OBUIM OTHECEHBI JIBa U3 TPEX MOIUIEHCKUX MTPOJCOI030B;
npocor03-3asBUTEIb B UX YMCIIO HE TMOMal, a ero odpamenne B [ocyrapcTBeHHBINH COBET C
pock0oit 006 aHHymMpoBanuu KoponeBckoro ykasza ot 2 aBrycra 1966 1. ObUTO OTKIIOHEHO
peureHreM ot 6 Hos1Opst 1969 1.

[Tpodcoro3-3asBUTENB YTBEPHKAAI, YTO OTKa3 NMPHU3HATH NMPOQCOI03 B KaYeCTBE MPEICTa-
BUTEJIHON OpPraHU3alluu, C KOTOPOM MPOBOASATCS KOHCYABTAIUHY, SIBIIETCS HAPYILIEHUEM CTa-
TbU 11, B34TOH OTJENBHO U B COUETAHUU cO cTaThell 14 KoHBeHIMHM 0 3aluTe NpaB ueloBeKa
U OCHOBHBIX CBOOOZI.

Pemenune

Cyn ormertni, 4to IyHKT 1 ctarbu 11, uMmest B BuIy cBoOoay Npo(cOI030B Kak OIHY U3
(hopM MK 0COOBIH acTIeKT CBOOO/IBI ACCOLUALINI, HE TaPAaHTUPYET PO COI03Y HIIH €T0 YiIeHaM
KaKoro-JIN00 0co00ro OTHOILICHHUS CO CTOPOHBI TOCY/IapCTBA, HAIPUMED, TIpaBa Ha yuacTHE B
koHcynbpTanusx. Ilo maennto Cyna, U3 BBIPAXKEHUS «IJISL 3AIUTBI €r0 UHTEPECOBY CIEIYET,

! EBporeiickuii cyx mo npasaM 4enoBeka: 36paunnsie pemenns: B 2 1. M.: Hopma, 2001. T. 1. C. 81—102.
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YTO WICHBI MPO(Ccoro3a [UIsl 3aIIUTHl CBOMX HHTEPECOB MMCIOT IPABO HA TO, YTOOBI MHCHHE
mpogcoro3a 6buT0 BICTymaHo. Ho myHkT 1 crathu 11, HECOMHEHHO, OCTaBIISICT KAXKIOMY TO-
CyIapCTBY CBOOOIY BBIOOpA CPEICTB IS OCTHKEHHUSI 3ToM 1enu. [IpoBeneHre KoHCybTaui
SIBIISIETCS. OJTHUM M3 3TUX CPENICTB, HO UMEIOTCS U . CPEACTBA.

Ucxon nena: napywenus cmamou 11 Konsenyuu He 0vL1o.

M3BAEYEHHUA U3 PELLEHUA
O npeanosaraemoM HapymeHnuy myHkTa 1 craten 11 KonBenunn

Cyn ormeuaert, yTo IyHKT 1 crarbu 11, umest B BUIy CBOOOIY MPO(COI030B KaK OIHY H3
(opM um 0coOBIi acieKT cBOOO/IBI accolMalnnii, He TapaHTUPYET MPOQCOI03aM HIIH ero uile-
HaM KaKoro-i1mbo 0co00ro OTHOLIEHUS CO CTOPOHBI TOCY/IapCTBa, HAIPUMeEp, NpaBa Ha ydac-
THE B KOHCYIbTalusx. ClieJoBaTelIbHO, OHO HE SIBJISICTCS HEOOXOAMMBIM 2JIEMEHTOM ITpaBa,
rapaHTHpoBaHHOTO KoHBeHIIMEH, B OTIINYKE OT «IIpaBa Ha Cy», COAEPIKALIETOCs B CTaThe 6.

ITo muenuto Cyna, U3 BBIpaKEHHS «AJS 3AIUTBI €0 UHTEPECOB)» CIEAYET, YTO YJICHBI
mpodcoro3a ISt 3aIUThl CBOMX MHTEPECOB MMEIOT IIPABO Ha TO, YTOOBI MHEHHE ITPpodcoro3a
6bu10 BhICHTymano. Ho myHKT 1 crarbu 11, HECOMHEHHO, OCTaBISIET KaXKJIOMY TOCYAapCTBY
cBOOOIY BBIOOpA CPE/ICTB UISl IOCTIDKEHUs 9TOH 1enu. [IpoBeieHne KOHCYIbTalui sBIseT-
Csl ONIHUM M3 9THX CPEICTB, HO MMEIOTCS U Apyrue cpencrBa. KoHBeHIMs TpeOyeT, 4ToObI
BHYTPEHHEE 3aKOHOJATEIbCTBO JaBAJIO MPO(COI03aM BOZMOXKHOCTH OOPOTHCS 32 MHTEPECHI
CBOMX WICHOB. Takum oOpa3om, Cyx mpHIIen K BbIBOAY, YTO HapylleHue MyHKT 1 crarbu 11
KoHBeHIIMM HE UMENO MECTa.

O npeanosaraemoM Hapymenuu crareii 11 u 14 KonBeHnun B MX co4eTaHuu

Xotrst Cyn He Hallea HMKAaKoro HapyuieHus myHkta | crareu 11, emy HeoOXomumo yc-
TaHOBUTH, IPOTUBOPCUUT JIH PA3IUUUEC B OOPAILICHUU, O KOTOPOM TOBOPHT Kajoba mpodco-
1032, crathsaMm 11 u 14 B ux coueranuu. Ctathsi 14 HE UMEET CAaMOCTOSITCIIBHOTO 3HAYCHUS,
OHa JONOJHSCT Ipyrue HopMaTuBHbIC cTarhil KonBeHuu u [IpoTokonoB: oHa obecrieunBact
OTJAETHHBIM JIMIIAM HJIM TPYIIaM JIUI, HAXOISAIIAMCS B COMIOCTABUMBIX CHTYAIVSIX, 3aIIUTYy
OT BCEX BHJOB JUCKPUMUHAIIMU MPHU OCYIICCTBICHUH MPaB M CBOOOJ, 3aIIUIIAEMBIX dTHMHU
ctatbsiMi. Mepa, KoTopast cama 1o ce0e¢ HaXOIHUTCsl B COOTBETCTBHHU C TPEOOBAHUSMU CTAThH,
TapaHTHPYIOIIEH COOTBETCTBYIOIEE IPABO WIIH CBOOOIY, MOXKET, IIOITOMY OKa3aThCs Hapy-
LIEHUEM JTaHHOM CTaThH, B3ATOW B COUYETAHUU CO CT. 14, MO MpUYMHE AUCKPUMHUHAIUOHHO-
TO Xapakrepa Mepbl. cT. 14 kak Obl 00pa3yeT MHTCTPUPOBAHHYIO YacTh KaXKIOW U3 CTaTeH,
YCTaHABJIMBAIOMIUX IPaBa M CBOOOMBI, HE3aBUCHMO OT MX MPHUPOABI (CM. Heno «O s3biKax 6
benveuuy, pemienue ot 23 urons 1968 r, § 9).

He xaxxnoe paznuuue sipnsiercst nuckpumuHanuei. CyJ ykasai, 4To «HECMOTPsI Ha TO, UTO
(dopMyTHpOBKa BO (PpaHITy3CKOM TEKCTE CTaThH («0€3 KaKOro-JInO0 pa3iiuyus) HOCUT OUYCHb
IIMPOKHUN XapakTep, CTaThs 14 He 3ampemiaeT Jr000e pa3iudyue MPU OCYIICCTBICHUH TPH-
3HaHHBIX MIPaB U CBOOOI». CTPEMSCh BBIIBUTH «KPUTCPUH, KOTOPBIC TIO3BOJISIOT OIPEICIIUTH,
JCHCTBUTEIFHO JIM JTaHHOE Pa3lIMyue... MPEACTaBIsieT co0ol HapymeHue cratbu 14y, Cyx
MMOCTAHOBHJI, YTO «PABCHCTBO HAPYIICHO, CCIIU Pa3IMYUC HE UMEET HUKAKOTO OOBCKTHBHO-
T0 U pa3yMHOIO OMNPAaBIaHMs», U YTO «ECIH TaKOe OMpPaBJaHUe CYLIECTBYET, TO OHO JOJIKHO
OBITH OIIEHEHO C TOYKHU 3peHUs 1elu U 3()(HEKTUBHOCTH paccMaTpUBacMON MEpHI, C YICTOM
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NIPUHIMIIOB, KOTOPBIE MPEBATUPYIOT B AEMOKpaTHYeckoM obmmecTe». Cyl najee ykasai, 4To
«pa3nuyue B OCYLIECTBICHUHU MPaBa, ycTaHOBIEeHHOro KoHBeHLnel, He TONBKO NOMIKHO Tpe-
CIIeZ0BaTh IPABOMEPHYIO LI€Ib: CTaThsl 14 cuMTaeTcsl HApYIIEHHOH!, €CIIU SICHO YCTaHOBIIEHO,
YTO HET pa3yMHOH COPa3MEPHOCTU MEXAY UCIONb3yeMbIMU CPEACTBAMHU U MPECIeTyeMOH 1ie-
npro» (TaM ke, § 10).

KoponeBcknii ykas ot 2 aBrycra 1966 r. co3an HepaBeHCTBO B 00paIlieHHH B yIepO TaKuM
OpraHM3aIysIM, Kak Ipo(CoI03-3asiBUTENb. BBISICHS, SABISETCS I 3TO HEPAaBEHCTBO 0OOCHO-
BaHHBIM, CyJl yKa3all: «4TO eAMHOOOpa3HbIA XapakTep NpaBuia HE CBHICTEILCTBYET O TOM,
YTO NPABUTENILCTBO MPEBBICUIIO MIPEEIIbl CBOETO YCMOTPEHHUS, YCTaHABINBAsl MEPBI, KOTOPBIE
OHO CUUTACT YMECTHBIMH B €TI0 OTHOLICHHSX C npodcoro3amu. Cyr mojaraer, 94To He ObLIO
YCTAHOBIICHO CO BCEH SICHOCTBIO, YTO HEYOOCTBO B CUTYALIMH 3asBUTEIS SBISICTCS Ype3Mep-
HBIM OTHOCHTENIBHO MPaBOMEPHOMN LENH, MpeciIeayeMoil npaBuTenscTBoM. CiaenoBaTenbHo,
MIPUHIUI COPa3MEPHOCTH HAPYILIEH HE ObLI».

Takum ob6pazom, Cyn ycTaHOBWIJI, YTO HE MMEJIO MecTa HapymeHue crared 11 u 14
KonBeH11y, B34ThIX B COUETaHHH.



OBbEAMHEHHASI KOMMYHUCTUYECKASA NAPTUA TYPLIUU
(UNITED COMMUNIST PARTY OF TURKEY) U AP.
NPOTUB TYPLUU !

Xanoba Ne 19392/92
PeweHune ot 30 aHBapa 1998 ropa

SI3BIK: aHDIMHCKUH, (paHIly3CKUHL.

KitroueBbie TeMBI:

noaumuieckue napmuu / ROIUMUYecKas 0essmenbHOCb,
3aKOHHOCMb Yellell U Menmo008 QesimelbHOCMU;
TUKEUOAYUsL 0OLEOUHEHUSL.

OcHOBHBIC (QAKTBI

C momenTa ocHoBanust O0beanHEHHOH KoMMyHHCcTHYecKoi maptuu Typuuu (OKIIT) B
1990 roay mpaBHUTEIHCTBO CTPEMHIIOCH JIMKBUIMPOBATH €€ MO HECKOIBKUM COOOPaKEHHSIM.
B wacTHOCTH, OHO TIONIarajio, 4To MapTUs MbITACTCs JOOUTHCS JTOMHUHHUPOBAHHS OJHOTO CO-
LUAJILHOTO KJIacca HaJl APyTUMH, NPOBO3MIAIIACT ceOsl MPEEMHUKOM paHee JTMKBHINPOBaH-
HOW MONUTHYECKON NapTUH, HE3aKOHHO BKIIIOUAET B HA3BaHHE CIIOBO KOMMYHHCTHUECKAS) U
HapylaeT TePPUTOPUATIBHYIO LEIOCTHOCTh rocyaapcTa. HanmonansHele cyasl TypLuuu BbI-
Hecnu pemtenue o nukBuaanuu OKIIT, BeaencTBre uero pykoBOAUTENSIM NapTHH 3aIPEIIeHO
3aHMMAaThCS AaHAJIOTUYHOHN JICSITEILHOCTHIO B JIFO0O0M APYroi MOIUTHYECKON TpyTIIe.

Pemenue

[omuTHyeckue MapTUU SBISIFOTCS OXHOW W3 (OpM OOBCIAWHCHHS, HCOOXOMUMBIX JIJIs
HAJICKAIIET0 (PYHKIIMOHUPOBAHUS IEMOKPATUH W MOIITAJAOIIUX oA JeiicTBre ctaThu 11
KonBeH1mu. XoTs BMEIIATEILCTBO MpaBUTeNbCTBa B AesrenbHocTh OKIIT Obuio mpemycmoT-
PCHO 3aKOHOM W HAIIPaBJICHO HA JOCTW)KCHHE MPABOMEPHOH IIeTH (3allluTa HAIlMOHATBHOM
0e30MacHOCTH), OHO HE OBLIO «HEOOXOAUMBIM B IEMOKPATUYECKOM OOIIECTBEY IMTOCKOIBKY:

» OKIIT ObL1a TUKBUANPOBAHA UCKITFOYATEILHO HA OCHOBAHHUH CBOETO YCTaBa U MPOTrpaM-
MBI, IO TOTO, KaK OHA HaJaJa JIeITeIbHOCTh;

* Ha3BaHHe — OOBCIUHCHHAS KOMMYHUCTHYCCKAS MAPTHH TypIIH — HE MOXKET CITY)KHUTh
MOBOJIOM K TaKOW paJuKajJbHOW Mepe, KaK JUKBUIAIMS, B OTCYTCTBUE KOHKPETHBIX JOKa3a-
TEJIBCTB TOTO, YTO OHO MPEACTABIISET PEAbHYI0 yrpo3y OOIIECTBY M FOCYIAPCTRY;

* HET OCHOBaHUI MPEMsITCTBOBATh CYILIECTBOBAHUIO MOJIMTUUECKON TPyl UCKITIOUUTEIb-
HO I10 TOW TIPUYMHE, 9YTO OHA HAMEpeBaach MyOIUYHO 00CYKIaTh TOJIOKCHHUE OMPEICICHHO-
TO CerMEHTa HaCeJIeHUs], a UMEHHO KypJIOB;

* HeT nmokasarenbeTB oTBeTcTBeHHOCTH OKIIT 32 mpobnemy Teppopusma B Typrrum.

Ucxon nena: umeno mecmo napywenue cmamou 11 Koneenyuu.

! Tlep. ¢ auri. MexxyHapogHOro HeHTpa HekoMMepuaeckoro mnpasa (ICNL), 2008 r.
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W3BAEYEHUA U3 PELLEHUA
I. O ITPEATIOJIATAEMOM HAPYINEHUUN CTATBU 11 KOHBEHIIMNA

18. 3asBuTENN yTBEpKAAHU, 4TO pocinyck OObeJMHEHHOW KOMMYHUCTHYECKOH MapTHH
Typrun (Tiirkiye Birlesik Komiinist Partisi), a Tak:ke 3amnperieHue Ui ee pyKOBOJUTEICH —
rocriog Capruna n Sram (Mr. Sargin u Mr. Yagci) — 3aHuMAarh 1MoJ00HBIC MTOCTH B KaKUX-
100 APYTUX MOJUTHYECKUX MApTHAX SBISIOTCS HapyIICHHEM MX IpaBa Ha CBOOOLY 00beIu-
HeHHUs, TapaHTupyemoro crarbeit 11 Konsennuu.

A. Ilpumenumocts cratbu 11 KonBenuuu

[...]

24. Cyp nonaraer, 4to B TekcTe ctaTbi 11 KoHBeHIMN conepKuTcs NepBOHauanbHOE yKa-
3aHUE Ha TO, MOTYT JIM MOJIUTUYECKHE NMApPTUH MOIb30BaThCS MOJOKEHUSIMH JTaHHOM CTaThU.
[Cyn] ormeuaert, 4To, XOTs cTarhsi 11 TOBOPUT 0 «CBOOOIE OOBEAMHEHHS C JPYTHMMH, BKIIIO-
Yasi IpaBoO CO3/aBaTh NMPOPECCHOHAIBHBIE COIO3BI...», COI03HOE CIIOBO «BKJIIOYAsh) SICHO yKa-
3BIBACT, YTO NPO(COIO3BI SBISIFOTCS JIMIIB OAHUM M3 MHOTHX APYTUX IPUMEPOB BO3MOMKHBIX
(hopM ocymiecTBIEHHS ITpaBa Ha cBOOOMY acconmanuii. TakuM 00pa3om, HE MPEICTABISICTCS
BO3MOXXKHBIM JIeJIaTh BBIBOJ, KaK ATO CIEJalo MPAaBUTEIbCTBO, YTO, COCIABLINCH Ha TPOQco-
1036l — M0 PUYMHAM, IJIaBHBIM 00pa30M, HMEBIINM OTHOIICHUE K aKTyaJbHBIM B TO BpeMs
BOIIpocaM,— pa3padoTynkn KOHBEHIIMN CTPEMMINCH UCKIIIOYUTH OJIMTHYECKUE TIAPTUH M3
cteps! neiictBus cratbu 11.

25. OmHako eme Oonee yOenmuTenbHBIM, yeM TeKCT ctatbu 11, Cyx cden ToT (hakT, 4To
MOJIMTHYECKHE MapTUH SBISIOTCS (POPMOI 00bEAMHEHNS], MMEIOIEH CyIIIeCTBEHHOE 3HAUCHUE
JUIS. HOPMAJIBHOTO (PyHKIIMOHMPOBAHUS JIEMOKpaTuu. B cBeTe Ba)KHOCTH JE€MOKPaTHUECKUX
MIPOLIECCOB ISl KOHBEHIIMOHHON CHUCTEMBI (cM. HIDKe maparpad 45), MoJuTHYSCKIe MapTHH,
HECOMHEHHO, ITOAIIAIal0T nox aekicTBue cratbi 11 KonBeHimm.

26. Yto kacaercs yTBep:kIeHUs mpaBuTenscTBa 0 ToM, yTo OKIIT moxseprana comHe-
HUIO KOHCTHUTYILIMOHHBIH 1opsiiok Typiiuy, ¥ BEIBO/IBI, OCHOBAaHHBIC HA 9TOM (haKTe, CIeayeT
B CaMOM Haualle cKa3aTb, 4To Ha 3Toi cTanuu Cya He JOIKEH BBIHOCUTB PEIIEHHsI IO IOBOILY
UCTUHHOCTH JIAaHHOTO YTBEP>KACHHS WM ero 000CHOBAHHOCTH TOJIBKO Ha OCHOBAaHHMH yCTaBa
U MporpamMMBbl JaHHOH napTun. CyJl B 9TOH CBSI3M CChIIAETCSI HA CBOW 3aMEUYaHUs O HEO0OX0o/u-
MOCTH OCIIapUBACMOT'0 BMEIIATEIhCTBA (CM. HIDKE maparpader 42—47).

27. Cyn oTMedaerT, ¢ Ipyroil CTOPOHBI, YTO 00bEANHEHUE, BKIIIOYAs TIOJIMTHYECKYIO Tap-
THIO, HE MOXKET OBITh JIMIIEHO 3amuThl KOHBEHIINU MTPOCTO TIOTOMY, YTO €ro AESTEIBHOCTS,
10 MHEHHUIO BJIACTEH, MOJAPBIBACT KOHCTHUTYLMOHHBIE CTPYKTYpBI rocygapcTBa M TpeOyer
HaJOKeHUs Ha Hee orpaHndeHuil. Kak ykaspiBan Cya B MPOIIIOM, XOTS, B LIEIOM, MECTHBIE
BJIACTH BOJIbHBI TIPEIIPUHUMATD TaKHe AEHCTBUS, KOTOPbIE OHM CYUTAIOT HEOOXOAMMBIM ISl
cOOJIOAeHMS IPUHIIMIIA BEPXOBEHCTBA MPaBa WM ISl PealIM3allii KOHCTUTYIIHOHHBIX NPaB,
OHU JIOJDKHBI JIETIaTh 9TO B COOTBETCTBHU CO CBOMMHM 00s13aTeIbcTBAMU 110 KOHBEHIMH, U 3TH
JICUCTBHS MOTYT OBITH ITPEAMETOM ITPOBEPKH, OCYIIECTBIISIEMON KOHBEHIIMOHHBIMHU OpTraHaMH
(cMm. pemenne cyna no aeiy «Oynen Jlop n Jabmun Benn Byman nporus Upnanaun» (Open
Door and Dublin Well Woman v. Ireland) ot 29 oxts6ps 1992 1., § 69).

28. B [IpeamOyne k KoHBeHIINI ecTh cChlTKA Ha «00IIee HacIe e OMATHICCKAX TPaIH-
LW, MIeaIoB, CBOOOY M BEPXOBEHCTBO NpaBay» (CM. HIKe maparpad 45), nepBsIM BOILIOLIE-
HUEM YEro U SIBJISIOTCS HAllMOHAJIbHBIE KOHCTUTYHUH. C IOMOIIBIO CO3JJAHHON €10 CHUCTEMBI
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KOJJIEKTUBHOTO OOECIeueHHsl pealn3anny npas (CM. pemieHue no jeny «Jlonsnmoy nporus
Typumwn» (Loizidou v. Turkey) ot 23 mapra 1995 1. (mpeasaputenbHbie Bozpaxenus), § 70),
KoHBeHIMs1, Ha OCHOBE NMPHHIIMIIA CYOCHIMAPHOCTH YKPEIIIET 3aIIUTY, 00eCIeYnBacMyro Ha
HalMOHAJIILHOM YPOBHE, HO HUKOT/Ia He OrpaHn4MBacT ee (ctarhbst 60 KonBeHyn).

29. Bonee Toro, Cyn yka3plBaeT Ha TO, 4TO cTaThsi | KoHBeHIMM TpeOyeT co CTOPOHBI
TOCYIapCTB «0OECIIeUeHHsT KX/ JOMY, HaXOSIIEMYCsl IOl X IOPUCANKIMEH, IpaB U cBOOOI,
omnpefeneHHbIX B pazaene | Hacroamel Konsenuuny. JlaHHOE MONOXKEHHE Pa3rpaHUUUBAET
cdepy Konsenuunu ratione personae, materiae u loci (cM. pemenne mo aeny «pmangus npo-
tuB Coenunennoro KoponesctBa» (lreland v. The United Kingdom) ot 18 stBapst 1978 .,
§ 238). OHa He ycTaHaBIMBACT PA3IMYMS MEKILY TUIIAMH TIPaBHIIa WIIK MEPHI U HE OCBOOOX-
JlaeT Kakylo-JIM0O 4acTh «IOPUCIMKIUK TOCYIapCTB-4JICHOB)» OT KOHTPOJIS 32 COONIOICHUEM
KonBennuun.

30. [onutuyeckoe ¥ MHCTUTYLUOHAIBHOE YCTPOICTBO FOCYAapCTB-WIEHOB JOJIKHO COOT-
BETCTBEHHO yBaX<aTh [IpaBa U MPUHIIMIIEL, 3aKperuieHHble B KonBeHnuu. B nanHOM KOHTEKCTE
He MMeeT OOJIBIIOro 3HAYCHUSI, SBISIOTCS JIM COOTBETCTBYIOIINE TOJIOKEHHST KOHCTUTYIIMOH-
HBIMH (CM., Hampumep, peuieHue no neny «lmronac u ap. nporus I'penun» (Gitonas and
Others v. Greece) ot 1 nionst 1997 I.) WM TONBKO 3aKOHOAATEIBHBIMU (CM., HATIPHMED, JEIIO0
Mathieu-Mohin and Clerfaut v. Belgium ot 2 mapta 1987 1.). Kak ToimbKo 3TH HOpPMBI CTaHO-
BATCSI CPEJCTBOM, UCIONB3yEMbIM JAaHHBIM IOCYIapCTBOM ISl OCYIIECTBICHUS! CBOEH FOpHUC-
JIMKIIAY, OHY JIOJDKHBI OBITH TPOBEPEHBI Ha COOTBETCTBHE KOHBEHINH.

31. bonee TOro, B HEKOTOPBIX CIIydasiX MOMBITKH IPOBECTU PA3IUUUS MEXKIY TEM, UTO
(opMHUpYET YacTh TOCYIAPCTBEHHBIX HHCTUTYHOHAIBHBIX CTPYKTYpP, H TE€M, YTO OTHOCHUTCS
CTpOro K (yHAaMEHTAJIBHBIM TIpaBaM, MOTYT OBITh 3aTPYAHUTEIBHBIMH M J1a)Ke NCKYCCTBECH-
HBIM IIpU paccMoTpeHu aena CygoM. DTo 0COOEHHO OTHOCHUTCS K TAKOMY IIPHKa3y O pOCITyc-
Ke, KOTOpBIH (PUTypHpYyeT B JaHHOM Jielie. B cBeTe poiy MOJUTHYECKUX MapTHH (CM. BBIIIE
naparpa¢ 25) nogoOHbIe MEpBI BIMSIOT Kak Ha cBOOOY acCOIMAINH, TaK U Ha JIEMOKPATHIO
B JJAHHOM TOCYAApCTBE B LIETIOM.

32. U3 atoro, TeM HE MEHEE, HE CJIEAYET, YTO BIACTH TOTO TOCYAapCTBa, B KOTOPOM 00b-
€IMHEHHE CBOEH JeSITEeNbHOCTBIO YIPOXKaeT OCHOBAaM IrOCYy1apCTBa, JIUIIECHBI IIPaBa 3alUIaTh
9TH OCHOBBL. B 371011 cBs3u Cyn ykas3pIBaeT Ha TO, YTO ONPEAECIICHHBIN KOMIPOMHUCC MEXIY
TpeOOBaHUSMHU 3alIUTHl JIEMOKPAaTHYECKOTO OOIIeCTBA M JIMYHOCTH H3HAYAIBHO IIPHCYII
KOHBEHIIMOHHOW cucteMe (cM., mutatis mutandis, pemenne 1o neny «Kmace u np. npoTus
I'epmannny» (Klass and Others v. Germany) ot 6 cenrsiopst 1978 r., § 59). lns sroro Buaa
BMeEIIaTeIbCTBA JOJDKEH ObITh HAMJIEH KOMIIPOMHUCC C BIIACTSIMU B COOTBETCTBHU C ITyHKTOM 2
craren 11 Konsennuw, uto paccmarpusaercs Cyom Hike (cM. aparpad 37 U cieayronmii).
Tonbko moce Takoi mpoBepku Cya CMOXKET BHIHECTH pelIeHHe, Ha OCHOBAHUH BCeX 00CTOs-
TEJBCTB JIeNa O TOM, IpUMeHUMa Jiu ctaTtbs 17 KonBeHuu.

33. B xone pazouparenbcTBa B KoMHCCHE PaBUTENILCTBO TAKKE 3asSBUIIO aJIbTCPHATHB-
HYIO TIO3UIIMIO, O TOM, YTO, XOTs cTarksi 11 rapantupyer cBoOOIy co3manHusi 0ObeANHEHUH,
OHa HE 3alMIIAET UX OT JUKBUAALUH.

Komuccus mpuHsiia TOUKyY 3peHHsI, 4TO CBOOOa 00BbEANHEHHUS HE TOJIBKO JaeT MPaBo Co-
3[aBaTh MOJIMTUYECKYIO MapTHIO, HO U TapaHTUPYeT €il MpaBO Ha MOJUTUYECKYIO IESATEIb-
HOCTb IOCJIE CO3aHMUs.

Cyn nanomuHaet, yTo KOHBEHIUS rapaHTHpYET MpaBa, KOTOPHIE SBISIOTCS HE TEOPETH-
YECKMMH WM WJUTIO30PHBIMHU, HO MPAKTUYECKUMH M d(PPEKTUBHBIMU (CM. Cpel MPOYHX HC-
TOYHHMKOB PEIICHHE 110 1ely «ApTuko npotuB Uramum» (Artico v. Italy) ot 13 mas 1980 r.,
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§ 33, u pemieHue o ynoMsiHyToMy Bble aeny «Jlousunoy nporus Typrumy», § 72). IIpaso,
rapaHTupyeMoe cratbeil 11, sSBISUIOCH OBl MPEUMYIIECTBEHHO TEOPETHYECKHM W WILTIO30p-
HBIM, €cIM Obl OHO OIPaHUYMBAIOCH TOJIBKO CO3/IaHHEM OOBEIMHEHHMS, TIOCKOJIBKY BIACTH
CTpaHbl MOIIM OBl HEMEIUIEHHO PacIyCTHTh OOBETMHEHHE 0e3 HEOOXOANMOCTH COOIIOATh
Konsennuro. CienoBarenbHO, 3alIMTa, IIpeocTaBisiemMas cratbeil 11, mommkHa ObITh 0becte-
YeHa B TEYCHHE BCETO BPEMEHH CYIICCTBOBAHMS OOBEIMHEHUS, U TOITOMY POCITYCK 00beaun-
HEHUS BIACTSAMH CTPaHbI JOJDKEH YIOBIETBOPATH TPEOOBAHUSIM YaCTH 2 JJAHHOT'O TIOJIOKEHHS
(cMm. Hmke maparpadst 35—47).
34. CnenoBarenbHo, ctarhs 11 mpuMeHnMa K gakram JaHHOTO Jerna.

B. Cobuaronenne crarou 11 KonBenuun
1. Hanuuue emewamenscmea

35. Ipu pazduparensctBe B Komuccun npaBuTenbCTBO 3as1BmiI0, 4to pociyck OKIIT ne
SBJISIETCSI BMEIATEeIbCTBOM B IpaBo rocron Capruna u Slran Ha cBoboxy oObeanHenus. Tem
He MEeHee JJaHHBII JJoBOoj He Obu1 npuBeneH B Cyre.

36. Tax e kak u Komuccenst, Cyj 3akmodmn1, 4Tto (pakT BMEIIATENIbCTBA B JAHHOE IIPABO
110 OTHOLICHHUIO KO BCEM TPOUM 3asBHTEIISIM UMET MECTO, YUNTHIBAsI X POJIb YUpeauTenen
W JIUJICPOB MAapTUH W BHIHECCHHBIH B OTHOIICHWH HUX 3alPET BBIIOJIHATH TOJOOHOTO pojaa
00513aHHOCTH B JTFO00M APYTOH MOTUTUICCKOM TPYIIIIE. . .

2. Bbvlo au emewiamenscmeo onpagoantbim?

37. IlomoOHOE BMEMIATEIBCTBO SBISCTCS HAPYIICHUEM CTaThu 11, €CIM TOJIBKO OHO HE
OBLTO «IPEANNCAHO 3aKOHOMY, HE TPECIICIOBAIO OMHY WK O0Jiee IPaBOMEPHBIX IIeJIeH B CO-
OTBETCTBHH C maparpad)oM 2 U He SIBISUIIOCH KHEOOXOAMMBIM B JEMOKPATHYCCKOM OOIIICCTBEY
JUTSL JOCTHIKEHUS DTHX IIEJIEH.

(a) «|BMemiaTe1bCTBO| MPeyCMOTPEHO 3AKOHOM»

38. To, uTo BMEIIATEIBCTBO OBUIO «IPEIIMHMCAHO 3aKOHOM» HE OCIIapHUBaJIOCh HU OTHOM
U3 CTOPOH, TaK KaK Mepbl, NMpeAnucanHble KOHCTUTYIIMOHHBIM Cy/loM, ObIIIM OCHOBaHBI Ha
crarbsix 2, 3(1), 6, 10(1) u 14(1) Koncturynmu u craresx 78, 81 u 96 (3) 3akona Ne 2820 o
PEryJIMpOBaHHUN JICSITEIEHOCTH OJIMTHYECKUX TTapTHH.

(b) lIpaBomMepHoOCTD Hesel

39. IlpaBUTENBLCTBO YTBEPHKAAIO, YTO BMELIATENILCTBO MPECIE0BAI0 PsII IPABOMEPHBIX
eneii: odecreueHre HallMOHAIBHOM 0€30MacHOCTH, OOIIECTBEHHOTO TOPSAKA U TEPPUTOPHU-
AJIBHOM [ETI0CTHOCTHU TOCYAapCTBa, 3aInTa pas u cBodox npyrux inn. Ecim Cyn npusHasa,
Kak B PELICHHH 110 Jeny «XamkuaHnacraccuy npotus ['peruny (Hadjianastassiou v. Greece)
ot 16 nexabpst 1992 1., 4TO OTHENBHBIH ANIN30/ IMHOHAXKAa MOT HAHECTH YPOH HallMOHAIBHOM
0e3011acHOCTH, CYLIECTBYET Iopa30 OOJIbIle IPUYHH C/IeNIaTh MO00HOE 3aKIIIOYeHHUE 110 Ha-
CTOSIILIEMY JIeTy, KOI1a HMeNIach yrpo3a caMoMy CYILIECTBOBAaHMIO FOCYapCTBa, MOAMKCABIIE-
ro Konsenmuro.
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40. Komuccusi mpoBOAUT Pa3IUuUEe MEXAY HECKOJIBKUMH HNPUYMHAMM, MO KOTOPBIM
Koncturynunonnsiit cyn BeiHec pemienue o pocmycke OKIIT. OTHocHTeNnbHO TOTO, YTO BMe-
LIaTENIbCTBO OCHOBBIBAJIOCH HA UCIIOIB30BAHUY CII0BA «KOMMYHUCTHUYECKAsH» B HA3BaHUU Map-
THH, 3TO HE MOIVIO, 110 MHEHHUIO Komuccun, OBITh ONpaBIaHo OJHOM M3 MPaBOMEPHBIX LENEH,
ynomsHyTbIX B cTathe 11 KonBenunuu. bonee Toro, KOHCTUTYLMOHHBIN Cyq MpU3HAT, YTO HE
CYIIECTBOBAJIO HMYEro, 4To ykasbiBamo Ha HamepeHue OKIIT urHopupoBaTh aeMokxpauec-
KM€ MHCTUTYTHl WJIU yCTAaHOBUTH AUKTaTypy. Kpome Toro, 3akon Ne 3713 o mportuBoneiic-
TBUU T€PPOPHU3MY, BCTYNUBIINN B cuiny 12 anpens 1991 r., oTMeHUI NOI0KEHUS YTOJIOBHOIO
KOJIEKCa, COIIACHO KOTOPHIM Y4YacTHUE B OpraHM3aLUsSX WIH B AEATEIbHOCTH OpraHU3alui,
MponaraHjay, B YaCTHOCTH, KOMMYHUCTHUYECKUE UJEH, ABIUIOCH NpecTyuieHueM. C apyroit
CTOPOHBI, OTHOCHTEIJIFHO TOTO, 4TO (pakT pociycka ObllI OCHOBAaH Ha yKa3aHHOM B IpOTpaM-
Me OKIIT pasnuuun Mexay TMLIAaMH TypelKoi U KypACcKoH HallMOHAJIbHOCTEH, 3Ta Mepa, Mo
MHeHHuIo Komucny, morna ObITh IPEMEHEHA C HEIbI0 3alIUThl TEPPUTOPHUAIBEHOM 1EI0CTHOC-
TH U, COOTBETCTBEHHO, «HALMOHAIbHOW Oe3onacHocTHY. [leno He B ToM, yro OKIIT sBsutach
TEPPOPUCTUUECKON OpraHU3alell NiK NOAAEpKUBaIa TEPPOPU3M, HO OHA MOIVIA CUUTATHCS
MapTUel, OTKPBITO MpecIeTyoUEel eldb CO3AaHUs HE3aBUCHUMOTI0 KypJICKOTO roCy1apcTBa U
BIIOCJIEICTBUM MEPEPACHPEAETICHUS TEPPUTOPUH TyPELKOTO TOCYJapCTBa.

41. Tax xe kak u Komuccus, Cyn cuntaer, uro pocnyck OKIIT npecnenosain no kpaitneit
Mepe OHy M3 «IIPaBOMEPHBIX LieJel», MPeTyCMOTPEHHBIX cTaTheil 11,— 3amury «Hauuo-
HaJIbHOH 6e3011acHOCTH.

(¢) «[BMemaTe/ibcTBO]| HEO0X0AMMO B 1€eMOKPATHYECKOM 001IeCTBEe»
1. Obwue npunyunsi

42. Cyn HallOMHHAET, YTO HECMOTPSI Ha CBOIO aBTOHOMHYIO POJIb M 0c00yI0 cepy mpuMe-
HeHus, cT. 11 nomkHa paccMmarpuBarbes B ceete cT.10 KonBenmun. 3amunTa MHEHNH 1 cBOOOIa
WX BBIPA)KCHUS SBIISICTCS OJJHOM M3 Lieseii cBOOOIbI 00bEJMHEHN U COOpaHUii, 3aKpPETUICHHOM
B cratbe 11 (cM. cpemy Mpoynx MCTOYHMKOB pemienue o aeny «tOur, [Dxeiimc u Bebcrep
nporuB Coenunennoro KoponesctBay (Yong, James and Webster v. United Kingdom) ot
13 aBrycra 1981 r., § 57, u pemienue no nexny «®ort nporus ['epmanuny» (Vogt v. Germany) ot
26 ceHTsiOps 1995 1, § 64).

43. D10 0COOEHHO KacaeTcsl MOJIMTHIECKNX TMApTHUH M3-32 UX BAKHOM POJIM B Pa3BUTHH
TUTIOpAJIM3Ma 1 HajjIexkaniero GyHKIMOHNPOBAHMS AEMOKpATHH (CM. BbIIIe maparpad 25).

Kak MHOTOKpaTHO ykasbeiBai Cyx, He MOXKET OBITh IeMOKparuu Oe3 ruropannima. ViMeHHO
T10 TOH NMpHUYrHE cB0OO/IA BBIPAXKEHHUST MHEHUMH, 3aKperuieHHas B cT.10, mpuMeHnmMa, ¢ ycio-
BHEM COOJIOAEHUS TPeOOBaHUH YacTH 2, HE TOJBKO B OTHOLICHUH «HICH» mim «uH(opma-
LIUM», KOTOPBIE BCTPEYAIOT B OOIIECTBE O0OPEHNE WIIM CUUTAIOTCS O0€300MIHBIMH, WIIH BBI-
3BIBAIOT Oe3pas3inuue, HO U B OTHOLICHHH TaKOH MH(POPMALNK U HIEeH, KOTOPbIE OCKOPOIISIOT,
LIOKUPYIOT U BBI3BIBAIOT TPEBOTY (CM. B YHCJIE IPOYNX UCTOUYHHKOB PEIICHHE 110 aeiy «dDort
npotus ['epmannm», § 52). ToT axT, 4TO UX AEATENEHOCTH COCTABISIET YACTh KOJUIEKTHBHOTO
OCYIIECTBIICHNS] CBOOO/IBI BHIPRKCHUSI MHEHUSI, CaM I10 ce0e Ha/IeNsIeT TTOJIMTHYECKUE TTAPTHH
MpaBOM MOJIb30BaTbesl 3auTol crarbedt 10 u 11 KonBenuumu.

44. B pemwennn no peny «Mudopmanmoncepaiin Jlentna m ap. mpotuB ABCTpHUE»
(Informationsverein Lentia and Others v. Austria) Cyq Ha3Bas ToCyJapcTBO BBICIIM TapaHTOM
MIPUHIIATIA TUTIOpa3Ma (M. pernerune ot 24 Hosops 1993 r, § 38). B momutudeckoii cdepe 3o
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03HAUaeT, YTO TOCYAapPCTBO HECET 00A3aTeNbCTBO MOMUMO MPOYEro MPOBOJUTH, COMIACHO CTa-
The 3 [IpoTokomna Ne 1, cBoOOHBIE BEIOOPEI, C IPHEMIIEMBIMH HHTEPBAJIAMH, ITyTEM TaHOTO ro-
JIOCOBAHMSI, ITPU COOJIONCHUH YCIIOBUH, TAPaHTUPYIOIIMX CBOOOTY BBIPKCHUSI MHEHHS JIFOICH
IIPU BBIOOpE 3aKOHOATEILHOT0 oprana. [10100HoT0 posa BeIpaykeHHe MHEHHS ITPE/ICTaBIISIETCS
HEBEPOSITHBIM 0€3 y4acTHsi MHO)KECTBA MOJINTUYCCKHUX MAPTUH, MPEICTaBISIONINX Pa3InIHbIe
TOYKH 3PEHHUS, CYIECTBYIOIINE y HAaceIeHus! cTpaHbl. O3ByuMBasi 3TU pPa3IM4YHbIE MHEHUS HE
TOJIbKO BHYTPH TTOJIMTHYECKUX HHCTUTYTOB, HO Taroke rpu nomou CMU Ha Bcex ypoBHSIX 00-
IIECTBEHHOH JKU3HHU, MOJUTUUECKHIE TAPTUM JETal0T He3aMEHUMBbIN BKJIaJ B HOIUTUYECKUE JIe-
0aTbl, 4TO SBJISIETCSI OCHOBOM KOHIETIIINY JIEMOKPATHYECKOTO 00IIecTBa (CM. pElICHHE TI0 JeTy
«JInnrenc npotus Asctpun» (Lingens v. Austria) ot 8 wronst 1986 r, § 42, u o nemy «Kacrermic
npotus Ucnannmy» (Castells v. Spain) ot 23 anpenst 1992 r, § 43).

45. Jlemokparusi, 63 COMHEHUS, SIBISICTCS TVIAaBHBIM IIPH3HAKOM €BPOIIEHCKOTr0 rocyapc-
TBEHHOTO TIOpsiKAa. DTO OYEBHHO, BO-TIEPBBIX, U3 IIpeamOynbl k KonBennuu, kotopas yc-
TaHABJIUBAET SICHYIO CBsI3b MexkAy KoHBeHLUel u qeMokpaTuell, ykazaB, UTO HOAJEPKKA U
Tocieayronas peaau3anys IpaB YeloBeka 1 OCHOBHBIX CBOOOJ HaMIIydIIUM 00pa3oM obec-
TIEYMBACTCS, C OFHON CTOPOHBI, A(P(HEKTHBHOM MOTUTHUSCKOW AEMOKpATHEH, 1, ¢ Ipyroi cTo-
POHBI, BCEOOIINM TTOHUMAaHUEM M COOJIIOZICHUEM ITpaB 4YeJIoBeKa (CM. PELICHHE 10 YIOMSHY-
Tomy Bble neny «Kiace u np. nmporus I'epmanun», § 59). B npeamOyiie Takxke moarBepx-
JIaeTCsl, 4TO eBPOIECHCKUE CTpaHbl 00JIaal0T OOIUM HaCIECIUEM MOIUTHUSCKUX TPaIHLui,
n/IeasioB, CBOOO 1 BepXxoBeHCTBa 3akoHa. Cyl OTMETHII, YTO B OCHOBE 3TOTO OOIIEro Hacie-
v nexar neHHoctd KonseHnmu (oM. perenue 1o neny «CoepuHr npotuB CoeJMHEHHOTO
KoponesctBa» (Soering v. United Kingdom) ot 7 utons 1989 r., § 88); Cyn Heckonmbko pas
ormeuai, yTo KonBeHuus Obula 3ajiyMaHa ¢ LEJIbI0 COXPAHEHUS ¥ TIPOJIBM)KCHHUS UICAJIOB U
LIEHHOCTEH JIEMOKpaTH4ecKoro obmectna (cM. pemienune no neny «Koenncen, byck Mancen n
Ienepcen nporus Hanum» (Kjeldsen, Busk Madsen and Pedersen v. Denmark) ot 7 nexa0ps
1976 r., § 53, n no ynomsiHyToMy Bblite faeny Coepunra, § 87).

Kpome toro, crareu 8, 9, 10 u 11 Konsennmun tpedyrot, 4ToOBI JII000E BMENIATEIHCTBO
B rapaHTHpyeMble MU TpaBa MOJBEPrajoch OIEHKE C YYETOM TOTO, YTO SBISETCS «HEO00XO0-
JVMBIM B JIEMOKPaTHYECKOM o0IecTBe». [103TOMy €IMHCTBEHHBIM BHJIOM HEOOXOAMMOCTH,
KOTOPBIN MOXET OIPaBIaTh TAKOEC BMELIATEIbCTBO, SIBISCTCS HEOOXOJMMOCTh, BOSHUKAIOMIAs
13 HYX] IEMOKpaTHYeCcKoro odmiecTsa. JleMoKparus, TakuM 00pa3oM, SIBIISICTCS] SIMHCTBEH-
HOM MOJUTHYECKOH Mozenbto, NpuHATON KoHBeHIMEH, H, COOTBETCTBEHHO, €IMHCTBEHHOM C
Hero coBMecTUMON. Cyn BBIIENNT HEKOTOPbIE MoJoxkeHus: KoHBeHIIUN Kak XapaKTepHbIE AT
JIeMOKpaTHuecKoro odmiectsa. Tak, B cBoeM caMoM IepBoM pemeHnd CyJ IMoCTaHOBHUII, YTO
B «JIEMOKpaTHYECKOM 00IIecTBe B 3HaueHNH [IpeamOyibl 1 1pyrux crarbeit Konsenmmy cy-
JeOHbIe pa30uparesIbCTBa JAOJDKHBI IPOUCXOJUTH B IPUCYTCTBUN CTOPOH U ITyOJIIMYHO, a TaK-
K€ YTO ATOT (PyHJaMEHTAIBHBIA MPUHIIMI 3aKpeIUIeH B cTathe 6 KoHBeHIMM (CM. pereHne
no neny «Jlonecc nporus Upnanmum» (Lawless v. Ireland) ot 14 Hostops 1960 1., npensapu-
TEJIbHBIE BO3PAKCHUSI M MPOLIEAYpPHBIE BONIPOCH!). B cdepe, Oonee O61m3koi K HACTOSIIEMY
neny, Cyzn BO MHOTHX CITydasiX 3asiBIJIsUI, HAlIPIMED, YTO CBOOO/Ia BEIPayKEHUsI MHEHHH COCTaB-
JSIET OUH U3 BOXHEHIINX NMPHUHIMIIOB JAEMOKPAaTHYECKOro OOIIECTBa M OHO W3 OCHOBHBIX
YCIIOBUH ISl €r0 IMporpecca U caMopeaan3alui KaX/JJ0ro U3 ero 4WICHOB (CM., Cpeiu IPoIHx
HCTOYHUKOB, PELICHHE M0 yIIOMSHYTOMY BhImie faeny dorta, § 52), Torna Kak B pemieHUH 110
YIIOMSIHYTOMY BbIIe feiny «MaTeio-MoxuH n Knepdaiit nporus benbrun», on ormetni nep-
BOCTEINIEHHYIO BaKHOCTh cTaTbu 3 IIpoTokona Ne 1, koTopast oTpaxaeT OAUH U3 XapaKTePHbBIX
TPUHIUTIOB 3G QEKTUBHOM NOIUTHYECKOH JeMokpariH (§ 47).
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46. CrnenoBarenbHO, HCKIIIOUEHHsI, nMetonnecs B crarbe 11 KoHBeHIMH, TOIDKHBI OBITH
CTPOTO MCTOJIKOBAHBI, KOTJIa PEYb MJET O MOJUTHUYECKHUX MApTHAX; TOIBKO yOSAUTEIbHBIC U
HEONPOBEPKUMBIC TPUYMHBI MOTYT OIPaBIaTh OTPAaHWYEHHsS CBOOOABI OOBEAMHEHUS IS
takux naptuid. [Ipu onpeneneHun Toro, MeeTcst I HEOOXOMMOCTh B 3HAYECHHUHU ITyHKTA 2
crarbu 11, y rocyaapcTB ecThb JIMIIL OTpaHWYEHHAs! CBO0O/Ia yCMOTPEHNS, KOTOpast HAXOANUTCS
10T CTPOTUM HAOIIOICHNEM €BPOIEHCKIX OPraHOB, OXBATHIBAIOIINM KaK 3aKOHOJIATEILCTBO,
TaK M pEIICHNUS], IPUHATHIC HA €r0 OCHOBE, B TOM YHCIIE M T€, KOTOPBIE IPHHSATHI HE3aBUCHMBI-
MU cynamu. CyJ1 yKe OIpeiesisil, 4To NOJ0OHbIH CTPOrHi KOHTPOIIb ObLT HEOOXOIUM B JIETIe,
KacaBIIEeMCsl WIEHa MapiiaMeHTa, OCY)KICHHOTO 32 HaHEeCEHHE OCKOpONIeHUH (CM. pemieHue
o neny Kacremie, ynomsiHyToMy Bbinie, § 42); mogoOHBIH KOHTPOJIb TeM 0ojiee HeoOX0oIuM
B Cllyyae pOCIlyCKa IIeJI0i MOIUTUYECKON MapTUu U 3ampeTa AJIs ee JUJAEPOB y4acTBOBATh B
110100HOT0 pojia AEATEIBHOCTH B Oy/IyIIIeM.

47. TIpu ocymectiernu Cy10M TaKOro KOHTPOJIS €T0 3a/1a4a COCTOUT HE B TOM, YTOOBI O/
MEHHUTB COO0 KOMIETEHTHBIC HAIIMOHAILHBIC OPTaHbl, HO B TOM, YTOOBI IPOBEPHUTH HA IPEMET
cootBeTcTBUsA cTathe 11 KoHBeHIMM peleHus], BHIHECEHHbIE UMH 110 IIPaBy YCMOTpEHUs. ITO
HE 03HAYaeT, YTO KOHTPOJIb CBOJUTCS TOIBKO K BBIICHEHUIO TOTO, UCIOIb30BAJIO JIM TOCy1apc-
TBO-OTBETYUK CBOIO CBOOOJY YCMOTpPEHHsS 00OCHOBAaHHO, TLIATENIBHO U 100pocoBecTHO; Cyn
JIOJDKEH PACCMOTPETh (PaKT BMEIIATENBCTBA B CBETE JieNa, B IEJIOM, M OIIPEICIIUTh, «COOTBETC-
TBOBAJIO JIM OHO MPECIIENyeMOI IPABOMEPHOH LIENN», U SBIISIOTCA I IPUYUHBL, TIPUBEACHHbIC
MECTHBIMH BJIACTSIMH JJISI ONIPaBIaHusI BMEIIATEIILCTBA, «YMECTHBIMH U JIOCTaTOYHBIMIY. [1pH
atoM Cyz J0IDKeH YOeIUThCs B TOM, YTO MECTHBIC BJIACTU IPUMEHSIIOT CTaHAAPTHI, COOTBET-
CTBYIOII[MIE NTPUHIIMIIAM, [IEPEUNCICHHBIM B cTarhe 11, 1, Goiee TOro, YT0 OHM ONMUPAITUCH HA
TIPUEMIIEMYIO OLICHKY OTHOCSIIMXCS K JeiTy (GakToB (CM., mutatis mutandis, pemieHne 1o ey
«Jbxepewnn iporus Hanum» (Jersild v. Denmark) ot 23 cenrsiops 1994 r, § 31).

2. [lpumenenue npunyunos Kk HaCmMosiuemy 0eny
(i1) Onenka cyna

51. Cyn ormeuaet BHavaue, yro OKIIT Opuia paciyiieHa emie 10 Toro, Kak CMOIIa HauaTh
CBOIO JICSTEIBHOCTD U, TAKHUM 00pa3oM, TPHUKa3 O POCITyCKE OCHOBBIBAJICS JIMIIL HA YCTABE U
nporpamme OKIIT, koTopele, TeM HE MEHEE, ¥ 3TO OUEBUAHO U3 peleHnss KoHCTUTyIIHOHHOTO
Cyla, He coJiepyKaT HUYEro, T03BOJISIONIETO MPEANONI0KHTh, YTO OHM HE OTPAKaJIH NCTHHHBIC
LIeJTU TTAPTHN M UCTHHHBIE HaMEpeHUs ee JnaepoB (cM. Hike nmaparpad 58). Kak u Hanmo-
HanbHble BracTu, Cy IpUMET 3TH JOKYMEHTHI B KAUECTBE OCHOBBI JUIs IPOBEACHUS OLEHKU
HEOOXOIMMOCTH BMEIIATEIBCTBA.

52. Cnenyer nanee OTMETUTb, YTO B 3alUTy BEIHECEHUS PELIeHNUs 0 pocitycke [T1aBHbII ro-
CyZlapCTBEHHBIN I0pucT npusel B KaccalimoHHOM cyzie 4eThlpe apryMmenTa, KOHCTUTYIMOHHBIIH
Cyn otBepr aBa U3 HUX: 3asaBi1eHue 0 ToM, uTo OKIIT HamepeBanach mponaranIupoBaTh Bep-
XOBEHCTBO IIpoJIeTapuara HaJl APYTMMHU COLUAIBHBIMH KJIACCAMU U apTyMEHT, YTO yTBEpXKe-
Hue o ToM, uto OKIIT sBnsieTcs mpeeMHULIEH paHee pacyIIeHHON MOJIMTHYECKON MapTul —
Typeukoii paboueit mapTuu — MpoTuBOpedmIo cratbu 96 (2) 3akona Ne 2820.

Cyn MOXeT TakuM 00pa3oM OrpaHHYUTHCS PACCMOTPEHHEM JBYX JIPYTHX apryMEHTOB,
noaaepkanHbix Koncrutynuonasiv Cynom.

53. B nepBom u3 Hux ytBepxkaaercs, 4ro OKIIT BKIIOYHUIIO CII0BO «KOMMYHUCTHYECKASD»
B CBOE Ha3BaHMUE, YTO NMPOTUBOPEUUT cTarhe 96 (3) 3akona Ne 2820...

60



Koncrutyunonnsiit Cyj ykasai, B 4aCTHOCTH, YTO JIAHHOE TOJIOXKEHHE 3arperaer Gpop-
MHUPOBaHHE TIOJIMTHYECKUX MapTUil Ha YUCTO (POPMAIBHBIX OCHOBAHUSIX; JIMIIB caM (DakT Hc-
TIOJTG30BAaHMsI HA3BaHMs, 3aMIPEIIEHHOTO ITOH HOPMOM, OBIIT TOCTATOYEH ISl €€ MPUMEHEHHS
1 TIOCJICTYIOIEr0 POCIyCKa JIF000H NOJIMTHYECKOH mapTiH, Kotopas, noxoono OKIIT, napy-
IIMIa 3TOT 3aKOoH (cM. BbIme § 10).

54. Cyn cunTaert, 4To BHIOOpP MOJMTHYECKONW MapTHEH CBOETO Ha3BaHUS HE SIBISETCS B
MPUHIUIE ONpPaBAaHUEM JUI TaKOW KECTKOH Mepbl, KaK POCIYCK, IPU YCIOBUU OTCYTCTBUS
JPYTHX OTHOCSIIUXCS K JICNTY ¥ JOCTaTOUHBIX OOCTOSTEIIBCTB.

B 9T0i1 CBSI3M HEOOXOAMMO OTMETHTH, BO-NIEPBBIX, 4To 12 ampesst 1991 1. monoxeHus
VYroI0BHOTO KofieKca 0 HAKA3aHUU 3a MOJIUTUYECKYIO JEATelNbHOCTb, OCHOBAHHYIO, B YaCTHO-
CTH, Ha KOMMYHUCTHYICCKOW HCONOTHH, ObITH OTMEHEHBI 3akoHOM Ne 3713 o mpenoTBparie-
HuM Teppopusma. Cya TakKe npuaaeT OoNbIIoe 3Ha9eHHE TOMY MHEHHIO KOHCTHTYIIMOHHOTO
Cyna, uro OKIIT He cTpeMunack, HECMOTPSl Ha Ha3BaHUE, K JOMUHUPOBAHUIO OJTHOTO COLU-
aIBHOTO KJlacca HaJ APYTMMH, M 4YTO, HA00OpOT, OHa coliofana TpeOOBaHUs IEMOKPATHH,
MOJIMTHYECKOTO TUTIOpaIn3Ma, BCeoOIero n30MpareIbHOro 1mpaBa u cBOOO/IBI Y4acTHs B IO-
nutuke... B stom otHomenun OKIIT sBHO ominuanack oT Hemerkolt KOMMyHHCTUYECKON
napTuu, pacmyuieHHoit 17 asrycra 1956 r. Koncrurynnonusim cynom ['epmanun (cM. pere-
nue Komucenu o gery Hemernkoit KOMMYHHCTHUECKOM TAPTUH, INTHPYEMOE BBIILIE).

COOTBETCTBEHHO, B OTCYTCTBHE KOHKPETHBIX JIOKA3aTEIbCTB O TOM, YTO, BHIOpaB Ha3Ba-
Hue «kommyHuctuaeckasy, OKIIT n3bpana moauTHKy, HECYIIYIO YIPO3y TYpPEIIKOMY 0OIIe-
CTBY WJIH TypelKoMy rocynapcty, Cyq He MOXKET NPHHAThH JOBOABI O POCITyCKe MapTHU Ha
OCHOBaHMU HA3BAHUS NMapTUU.

55. Bropoit apryment, npunstsiii Koncrutynuonusiv CyaoMm, cBOAMICA K TOMY, UTO
OKIIT crpemunachk nponaraHanpoBaTh cenapaTusM U paszieneHue Typenkoi Hauuu. [Iposeas
B CBOEM yCTaBe U MporpamMMe pasjinuue Mexay Kypiackoi u typeuxoi Hanusamu, OKIIT npo-
SIBUJIa CBOC HaMEpEeHHUE JIOOMBATHCS CO3/IaHMSI MEHBIIUHCTB, KOTOPhIE — 3a MCKIIOYCHHEM
niepeyrcIIeHHbIX B JIozaHckoM joroBope 1 toroBope ¢ bonrapueit — necnu Obl yrpo3y teppu-
TOpPHAJILHOH 1IE0CTHOCTH rocynapcera. MimMenHo no sroii npuunne Koncrturynuus 3anpemaer
CaMOOIIpE/IeNIEHNE U PErHOHAIbHbBIE ABTOHOMMUH. . .

56. Cyn ormeuaert, uto, xotst OKIIT cceimaercs B cBoel mporpaMMe. .. Ha KypACKHUH «Ha-
POI» M «HALUIO» U KyPACKHX «TPakJaH», OHAa HUIJE HE HA3bIBAET MX «MEHBIIMHCTBOM» U
HE JieNaeT 3asBJICHUH, KpOMe KaK O MPU3HAHUU UX CYIIECTBOBAHUS, O MPUMEHEHHM K HUM
O0COOCHHOTO OTHOILCHHUSI WIIM TIpaB, U TeM Oojee 00 MX IpaBe OTICIUTHCS OT OCTAJIBLHOTO
TYpELKOro HaceIeHNUsI.

Harporus, B nporpamme 3asiBieno: «OKIIT Oyxger 6GopoTkcst 3a MUpHOE, AeMOKpaTH4ec-
KOE M CIIPaBEIIMBOE PEIICHHUE KYPACKOH MPpoOJIeMBbl, C TOH LeJbI0, YTOOBI Kyp/ACKUH U Typel-
KM HapoJbl MOTIIM JKUTh BMECTE 110 CBOEH 100poit Bosie B npenenax Typenxod Pecrryonuku
Ha OCHOBE PaBHOIIPABUS ¥ C LIEJIBIO IEMOKPATHIECKNX N3MEHEHHH, OCHOBAHHBIX Ha MX OOLIHNX
nHTepecax». Uto kacaercs nmpasa Ha camoonpenenenue, OKIIT B cBoell mporpamMe numib
cOXKaJleeT 0 TOM (haKTe, YTO M3-3a MPUMEHEHHS] HACWIINS TAHHOE MPABO HE «HMCIOJIb30BAIOChH
COBMECTHO, a B OT/JICJIbHOM M OJTHOCTOPOHHEM TTOPSIJIKE» JOOABIISIS, UTO «PEIICHHE MTPOOIIeMbl
SIBIISIETCSA MOMUTUUECKUMY, U UTO «JUIS IPEKPALeHNs] IPUTECHEHUH U AUCKPUMUHALIMY KypJI-
CKOT'O HaCeJIeHUs TYPKH U KypAbl T0JDKHBI 00bennusThes»y. OKIIT B cBoelt mporpamme Takxe
3asBisieT: «Pemenne Kypackoi mpoOieMbl MOXKET OBITh HalICHO TOJBKO B Cilydyae, eCild 3a-
MHTEPECOBAaHHBIC CTOPOHBI CMOT'YT BBIpaskaTh CBOM MHEHHSI CBOOOJIHO, €CJIM OHH COTVIACSATCS
He npuderarb K HaCHIIHIO B JII000I (opme C 1esIbIo penieHns JTaHHOW POOIEeMBbI B €CIIH OHH
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CMOTYT y4acTBOBATh B MOJIMTUUYECKOM IPOLIECCE C MO3UIUU CBOSH HALMOHAJIBHOM MIACHTHY-
HOCTH.

57. Cyn nonaraet, 4To OHOM U3 OCHOBHBIX YEPT J€MOKPATHHU SIBISIETCSI BOBMOXKHOCTb, KO-
TOPYIO OHA MPEAOCTABIISCT ISl PEIICHHUS POOJICM CTPaHBI IyTEM JUaliora, He Ipuoderas K Ha-
CHUITHIO, TaXKE B CITy4ac MHOTOJICTHUX, 3aTSIHYBIIUXCS TPOoOaeM. [IeMOKpaTHiO MUTaeT CBOOOA
BbIpakeHUs] MHCHUsI. C 3TOI TOYKHU 3pEHUS HE MOXKET OBITh ONPAaBJAHHBIM IMPEIIATCTBOBAHKE
MTOJIUTUYCCKOM TPYIIIE TOIBKO U3-3a €€ KEJTaHUs Y4acTBOBATh B ITyOIMYHOM OOCYKIACHUU I10-
JIOKEHHUSI, B KOTOPOM HAXOAUTCS YacTh HACEJICHHUSI, U B HAIMOHAJILHON MOJUTHUYECKOH KU3HU
C LIEJBIO0 TIOUCKA PEIICHHUH, CIIOCOOHBIX YIOBICTBOPUTH BCE 3aMHTCPECOBAHHBIC CTOPOHBI, B
COOTBETCTBUH € IpaBWjIaMu JeMokpatuu. Cyas Mo mporpamme mapTHH, 3TO U SBISUIOCH Lie-
aeto OKIIT B manHo# o6nactu. IMEHHO 3TO OTJMYACT HACTOSINEE JEI0 OT TEX, Ha KOTOPHIC
CCBUTACTCsI MMPABUTEIBCTBO (CM. BbIIIE Taparpad 49).

58. B03MOXHO, Heslb3sl UCKIIOYaTh TOTO, YTO Iporpamma MOJIUTUYECKOW MapTUU WIH
3asIBJICHUSI €€ JIUJAEPOB MOTYT CKPbIBaTh UCTHMHHbIE HAMEPEHUS U LIeNU, OTIIMYHbIE OT Mpo-
BO3DNTANIaeMbix. UTOOBI BBISICHUTH, YTO 3TO HE TaK, COACPKAHUE MPOTPaMMbl U 3asBICHUI
JIOJI’KHO CPaBHUBATHCS C JCHCTBUSIMU MApTUX U €€ JIUJAEPOB U C MO3UIHEH, KOTOPYIO OHH B
1esoM 3amumarot. B Hacrosimem aene nporpamma OKIIT Bpsi im Moryia ObITh OABEPTHYTA
COMHCHHIO PAKTHYCCKUMHU JICHCTBUSME MAPTHH, TaK KaK OHa ObLIa pacmyIieHa cpa3y mocie
(hopMHPOBaHUSI ¥, COOTBETCTBEHHO, HE yCIIeNa MPESIIPUHITh KaKUX-ITN00 neircTBuil. Takum
00pa3om, K Hell OBLTO MPIMEHEHO HaKa3aHWE 3a MOBEACHUE, HMEIOIIEee OTHOIICHUE TOIBKO K
peanm3anuy cBOOOIBI BRIPAKCHUST MHCHUH.

59. Cyn roToB TaKXe TOTOB MPUHIMAaTh BO BHUMAaHHE KOHTEKCT pacCMaTPUBAEMBIX UM JICI,
B YaCTHOCTH, TPYIHOCTH, CBS3aHHBIC ¢ OOPHOOI ¢ TEPPOPU3MOM (CM. CPEIN IIPOIUX UCTOUHH-
KOB peLICHHE 10 YIIOMSIHyTOMY paHee neny «Mpnanaus npotus Coenqunennoro Koponesctaay,
§ 11 u nanee, u «Axcoit nporuB Typuumn» (Aksoy v. Turkey) ot 18 nexabpst 1996 r., §§ 70 n
84). B HacTosieM fiene TeM He MeHee He HalJIeHO HU OJHOT0 J1I0Ka3aTelIbCTBA, MO3BOJISIIOIIEe-
TO CIIeNIaTh 3aKIFOUCHHUE O TOM, YTO B OTCYTCTBHE Kakoi-mubo nestenpHoctr OKIIT Hecna
OTBETCTBEHHOCTH 3a MPOOIeMBI Teppopu3ma B Typuuu.

60. Taxke HET HUKAKOW HEOOXOIMMOCTH MPUMCHATH cTaThio 17 KoHBeHIMH, Tak Kak
B nporpamMme u yctae OKIIT Her HMuEro, 4yTo MOATBEPXkAAeT HAMEPEHHUE MCIIOJIb30BaTh
KonBeHuuio a5t yuactusi B A€IT€IbHOCTH UITU JJIs1 COBEPILLEHUS JeHCTBUI, HaITpaBIEHHBIX HA
yIpa3gHEHUE KaKoro-InOo U3 MpaB U CBOOOJ, IEPEUYHCIICHHBIX B HeW (CM., mutatis mutandis,
penienue no ey Jlonecc (1o cymiectny), § 7).

61. C y4eToM Bcero MEpeyMCICHHOTO, TaKas JKECTKas Mepa KaK HEMEIJICHHBIA H ITOC-
TOSTHHBIA OKoHuarenbHbI pocryck OKIIT, mpumeHeHHas emie 10 TOro, Kak mapTuei Obuia
OCYIIIECTBIICHA KaKasi-IMOO NEATEIBHOCTh, U COYCTABIIASICS C 3APETOM IS €€ JINACPOB 3a-
HUMATbCS MOJINTUYECKOH N1eATENbHOCThIO, HeCOpa3MepHa MpeciieyeMOol LU U IOTOMY He
SIBIISICTCS. HCOOXOIUMOM B JIEMOKpaTHIecKoM odrmiectse. M3 3Toro ciemyer, 4To JaHHas Mepa
siBIIseTCs HapylieHueM crarbu 11 KonBeHuuu.
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3AKOHHOCMb Yelell U Memoo08 0esimelbHOCU,
JUKBUOAYUST 0OBEOUHEHUSL.

OcHoBHBIE (PAKTBI

Ilonutrueckas napTus ObLIa pacnoynieHa Ha TOM OCHOBAaHHH, YTO OHA CTaJla «HUEHTPOM
ACATCIIBHOCTH IMPOTHUB IMNPHUHIMWIIA CCKYISIPU3MaA). HnaepaM napTun 3alpeuicHO 3aHUMAThb
JOJIZKHOCTH B JIFOOBIX APYTUX NOJIUTHYCCKUX MapTUAX.

Pemenune

Cyn mocTtaHoBWII, 4TO MPOrpaMMa MOJUTHYECKON MapTUM B MOJAEPKKY BHECEHMH H3-
MEHEHUH B 3aKOHOJATENbHbIE WJIM KOHCTUTYLIMOHHBIE CTPYKTYpPBbl JOJKHA COOTBETCTBOBAThH
JIBYM yCIIOBHSIM:

1) ucronp30BaHHBIC CPENICTBA JOJKHBI OBITh 3aKOHHBIMH U IEMOKPATUYHBIMU;

2) MpeUIOKCHHBIC U3MCHECHHUS JTOJDKHBI COOTBETCTBOBATh (PYHIAMCHTAIBHBIM JIEMOKpa-
TUYECKUM MTPUHLIUIIAM.

Cya npu3HaI, 9TO POCITYCK MapTHH JACHCTBUTEIIEHO COOTBETCTBOBAII COIMATBHOM MOTPeO-
HOCTH B 3aIlIUTE ICMOKPATHYCCKAX OCHOB OOIIECTBA, TAaK KaK, AaBas IPUHIIUITY CEKYIsIprA3Ma
HOBOE€ 3HAu€HHUE, JUAEPHl MapTUH 3asIBWJIN O PEHICHUU YCTAHOBUTDH IUIIOPATIU3M 3aKOHOJa-
TEJIbHBIX CUCTEM, OCHOBAaHHBIA Ha Pa3HBIX PEIUTHO3HBIX BEPOBAHUAX, U BBECTH MHCTUTYT
MYCYJIbMaHCKOTO TpaBa, LIapuar, IPaBOBYIO CUCTEMY, SIBHO MPOTUBOPEYAILYIO LIEHHOCTSIM,
3aKperuicHHBIM B KOHBEHIIMM O 3aI[UTe IPaB YeIOBCKAa U OCHOBHBIX cBOOOM. IMenuch Takxke
COMHEHHUSI OTHOCUTEJIFHO MO3UIUH MapTUU MO MOBOAY MPUMEHEHUS CUJIbL AJISI TOCTHXKEHUS
CBOUX IIEJICH.

Hecmotps Ha TO yTO IUTIOpAIU3M HJEH U NApTUH SBJISETCS HEOTHEMIIEMBIM SJIEMEHTOM
JEMOKPATHH, TOCYIapCTBO MOXET MPEAOTBPAINATh PEaTU3AINI0 MMOJOOHON MONMUTHYCCKON
MIPOTPaMMEI, TIOKa OHa HE MPHUBEACHA B UCIIOIHEHHE ITOCPEICTBOM CIICIUAIBHBIX aKTOB, KO-
TOPBIC MOT'YT MIOCTABHUTH IO YTPO3y NEMOKPATHUCCKUN PEKUM U OOIICCTBCHHBIN TOPSIIOK B
CTpaHe.

Ucxon nena: napywenus cmamou 11 Konsenyuu ne oviio.

! Pestome cocrasieHo MHnunarnBoii «IIpaBo obuiecTBeHHBIX HHTEpecoBy. [lep. DoHma pa3BUTHS ITPaBO-
BBIX TexHoJorHH, 2008 T.

63



W3BAEYEHHUA U3 PELLEHUA
A. Bbu10 1 HapymieHne?

35. CTOpOHBI COMIacHIINCh, 4TO pocnyck Pedax u rnocienoBaBire 3a ’TUM MEPbl MOTYT
paccMaTpuBaThCsl B KAUECTBE BMEIIATEIbCTBA B IIPABO 3asBUTEINICH HAa CBOOOY acCOIMAIMH.
Cyn npuep>KuBaeTCs TaKOH JKe TIO3UIIHH.

B. BbL10 /11 HapylIeHue ONPABJAHHBIM?

36. Takoe BMeNIATENbCTBO JAODKHO paccMaTpuBaThCsl Kak HapylleHue cratbu 11, ecnu
TOJIBPKO HE MMEJIa MECTO CUTYaIlUsl, KOT/Ia BMEIIATEIBCTBO OBLIO IIPEIyCMOTPCHO 3aKOHOMY,
MPECIIE0BANIO OHY WJIK HECKOJIBKO LieeH, MpeyCMOTPEHHBIX MyHKTOM 2 cTaTbu 11 u sBms-
JIOCh «HEOOXOIUMBIM B IEMOKPATUYECKOM OOIMICCTBE» VIS JOCTIDKCHHS ITHX LIENICH.

1. «Ilpedycmompeno 3akoHoM»

[...]

39. Cyn 3amMeTHJI, YTO MPABUTEIBCTBO M 3aSBUTENN (B CBOMX IHMCHMEHHBIX 3asIBICHUIX
ot 17 nosOpst 1999 1. u ycTHBIX 3asBieHusx ot 16 stHBaps 2001 1) comtacmiuch ¢ TeM, 4To
BMEIIATEILCTBO OBUIO «IPETYCMOTPEHO 3aKOHOM». DTa Mepa BBeleHa KOHCTUTYyIHOHHBIM
CyZloM Ha ocHoBaHuU ctareit 68, 69 u 84 Koncrurynuu, a Takxe pasnesnos 101 u 107 3akona o
JIeSITENbHOCTH MOTUTUYECKUX MapTuil. Cyl HE CUMTAET HyKHBIM HE COITIAIIATHCS C MHEHHEM
CTOPOH I10 ATOMY TTOBOLY.

2. Ilpasomepnas yenv

[...]

42. IlpuHUMas BO BHUMaHHE Ba)KHOCTH NMPUHLHUIA CEKYIApU3Ma Ul JEMOKPAaTHUEeCKON
cuctembl B Typuun, Cyn nonaraet, 4to pocnyck Pedax mpecienoBan HECKOJIBKO 3aKOHHBIX
LeJel, nepedncieHHbIX B cratbe 11 KOHBEHIMH, TAKMX KaK 3allliTa HAIMOHAJIBHOI Oe3omac-
HOCTH ¥ OOILECTBEHHOTO MOPSIJIKA, MIPEIO0TBpaIeHie OSCIOPSIKOB U MIPECTYIUICHNH, a TaKKe
3aIIuTa IpaB U cBOOO APYTHUX JIFOJEH.

3. «Heobxooumo 6 demokpamuueckom obujecmeey

(a) OO1IMe TPUHITHITBI

43. KoHBeHIIUS O 3alIUTE MPaB YEJIOBEKA M OCHOBHBIX CBOOOJ| JIOJDKHA MOHUMATHCS U
TOJIKOBATHCSI KaK ONHO 11enoe. [IpaBa uenoBeka GOPMUPYIOT €AUHYIO CUCTEMY JUIS 3QIUTHI
JIOCTOMHCTBA Y€JIOBEeKa. B CBsI3U ¢ 3TUM, IEMOKpPATUS ¥ BEPXOBEHCTBO MPaBa UTPAIOT MMEPBO-
CTENEHHYIO POJib. JleMOKpATHsl MPEAIoiIaraeT HEMOCPEJACTBEHHOE yUacTue Hapoaa. TONbKo
WHCTUTYTaM, CO3JAHHBIM HAPOJOM W ISl HAPOJa, MOXET ObITh MPEJIOCTABICHA BIACTh TO-
cyaapcTBa. 3aKOH JIO/DKEH TOJIKOBATHCS M MPUMEHSTHCS HE3aBUCHMOU CylIeOHOU BIACTHIO.
JleMokpatust He MOYKET CYIIECTBOBATH TaM, IJI¢ HAPOJ B TOCYIAPCTBE OTKA3BIBACTCS OT CBOUX
3aKOHOJIATENIbHBIX U CYJIEOHBIX TPAB B MMOJIb3Y CTPYKTYPhI HJIM OPraHU3aIluH, He OTBEUAIOIICH
repes HapoJIOM, KOTOPBIM OHA YIPABJISET, BHE 3aBUCUMOCTH OT TOTO, MPUHAJUICKUT JIH OHA K
CBETCKOM WITH PETUTHO3HOM CHCTEME.
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[IpuHIUN BEpXOBEHCTBA MPaBa O3HAYAET, YTO BCE JIIOAU PaBHBI NEPE]] 3aKOHOM B CBOMX
npaBax 1 o0s3aHHOCTSIX. OHAKO 3aKOHOAATENb JOIDKEH IIPUHUMATh BO BHUMaHHE Pa3IHUHs
ME>K/Ly JIIOIBMH TIPH YCIIOBHH, UTO TaKUE PA3INIHs HMEIOT pa3yMHBIC U 0ObEKTHBHBIC ITPUYH-
HBI, YTO OHU IPECIEAYIOT 3aKOHHBIE LIENIU U SBJISIOTCS COPaA3MEPHBIMU U COOTBETCTBYIOIIUMU
TIPUHIMIIAM, Ha KOTOPBIX 3KACTCS JeMOKpaTnieckoe oOmecTBo. Henb3s ckaszars, 4To Bep-
XOBEHCTBO I1paBa JIS)KUT B OCHOBE CBETCKOTO OOIIECTBA, KOT/a TPYIIIBI JIFOACH TUCKPUMUHH-
PYIOTCSI JIMIIb Ha OCHOBAHUH PA3IMYHS MOJIA, TOTUTHYSCKUX MM PEIMIHO3HBIX YOCKICHHUH.
BepxoBeHcTBa mpaBa HET TaM, IJi€ JJIsl TaKUX IPYI CO3aeTcs aOCONIOTHO MHAsI 3aKOHOJA-
TeNbHAsl CUCTEMA.

Cy1ecTByeT O4eHb TECHas CBSI3b MEXKAY BEPXOBEHCTBOM IIpaBa U AeMokpaTtueil. Tak kak
(yHKIMEH paBa SIBISIETCS] TapMOHN3AIMS U PETYJIMPOBAHNE OTHOLICHUH MEXY CyIICCTBEH-
HO Pa3INYaIOIIUMUCS TIOAbMHU, BEPXOBEHCTBO MIPaBa HE MOXKET JAOJIFO€ BpeMsl HOAAEPKHUBATh-
Csl, €CIIU JIIOMU, MOJUHUHSIOMINECS OJHUM U TE€M K€ 3aKOHaM, HE UMEIOT IpaBa MOCIEIHEr0
CJI0Ba OTHOCHUTENBHO COACPIKAaHUS ¥ IPUMEHEHUS 3aKOHOB.

44. lanee Cyn 3aMeuaert, 4TO, HECMOTPsl Ha aBTOHOMHYIO poJib U 0coOyio cdepy npu-
MeHeHus craTbu 11, oHa momkHa paccMarpuBatrhes B cBere crarbu 10 KonBennuu. 3amura
IIpaBa UMETh 1 BBICKA3bIBATh CBOM YOCIKICHHUS SIBIISICTCS] OJJHOM U3 1eseil cBoOO b cOOpaHuii
1 cBOOOJIBI acCOLMANNi, 3aKPEIUICHHBIX B cTaThe 11. DTO TeM Oosiee MPUMEHUMO B OTHOIIIE-
HUM TOJIMTUYECKUX TapTHH BBUIY UX CYIICCTBCHHOW POJIM B OOCCIICUCHHH IUTIOPAIM3Ma U
JIOJDKHOTO (pyHKIIMOHMPOBAHUS IEMOKPATHH.

JleMoKkparysi He MOXKET CyIIeCTBOBaTh 03 Iuopain3Ma. FIMEHHO 10 TO# MpHYHHE CBO-
0o1a BEIpa)KEHUsI MHEHHUSI, 3aKpeIuieHHast B crarbe 10, sBIIseTcsi MPUMEHHUMON HE TOJIBKO B
OTHOIICHHU «MH(OPMAIMN» M «HIEH», KOTOpbIe BOCHPUHHUMAIOTCS TOJIOXKHUTEIBFHO M pac-
CMaTpPHUBAIOTCS B KaYE€CTBE HEOCKOPOUTEIBHBIX MM HEHTPAIbHBIX, HO TAK)KE B OTHOIICHUH
TeX, KOTOpbIE OCKOPOJISIIOT, IMIOKKPYIOT WM TpeBOXKar (cM. pemienue 1o neiy Handyside v.
United Kingdom ot 7 nexabdps 1976 ., § 49; a Taxke pewenue 1o aeny Jersild v. Denmark ot
23 cenrsiops 1994 ., § 37). Tot ¢axt, 4TO HEATENBHOCTD MAPTHH COCTABIISET YacTh COBMEC-
THOHM peaNn3aliy npaBa Ha CBOOOY BBIPaKCHUS] MHEHHUH, HAJICTSIET MOIUTHIECKHAE TTAPTUH
IIPABOM Ha 3aIlUTY B COOTBETCTBHUHU cO cTarbsamu 10 u 11 KonBeHuu (cM. pelieHue o ey
United Communist Party of Turkey and Others v. Turkey ot 30 ssuBaps 1998 ., §§ 42 n 43).

45. Uto xacaercs cBsi3u Mexay aemokparueil n Konsenuueit, Cyn caenan cnemyroriee
naOmonenue (cM. pemenne o neny United Communist Party of Turkey and Other, yxa3an-
HOMY BbIIIE, § 45):

«be3 comHenus, neMokparus sBiseTcs (yHIaMEHTAIbHOW YepTOil «eBpONEHCKOro Imyo-
JMYHOTO MOPSAKa». DTO MCXOIUT, B IEPBYIO odyepelb, U3 mpeamOynsl kK KoHBeHINH, KOTO-
past yCTaHaBIMBaeT BECbMa UETKYIO CBsI3b Mexkay KoHBeHIuel u neMoxparueil, 3asBisis, 4To
MOAIZICPKaHNe U JalibHEHIIast peann3anus MpaB 4eJoBeKa 1 OCHOBHBIX CBOOO HAWITYUIINM
00pa3oM rapaHTHpoBaHbl YPPEKTHBHON TOIUTHYECKOH JIeMOKpaTHel, ¢ OJHOH CTOPOHBI, U
00IIMM TTOHUMaHUEeM U COOITIOJICHUEM TTPaB YelloBeKa — ¢ Apyroii... [IpeamOyna yTBepxaaer,
YTO €BpOINEHCKHE CTPaHbl 00JIa1al0T O0IINM HACIeIMeM NOJIMTHIECKNX TPAANIHUN, H/IealloB,
cBOOOJI M TPHHIMIA BepXxoBeHcTBa npasa. Cya yCMOTpes, YTO B IIOJJOOHOM OOIleM Haclie-
JIMX OTpakaroTcsi ocHoBorojararomue neanoctd Konsenrmu. Cyn oOpaTnin BHUMaHUE, Y4TO
KonBenmust paspabarsiBaiach ¢ IIEJIBIO 3alUThI M COACHCTBUS HIealaM M IEHHOCTSIM AEMOK-
paTHYeCcKoro ooIIecTsa. . .

B nononnenue x atomy crateu 8, 9, 10 u 11 KonBeHuuu npeaycMaTpuBaroT, 4To BMelIa-
TENbCTBO B OCYLIECTBICHUE TIPaB, 3aKPEIIEHHBIX CTAaTbIMU, JODKHO OL[EHUBATHCS C YUETOM
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TOT0, YTO SIBJISIETCS] «<HEOOXOMMBIM B JIEMOKPaTHUECKOM 001IecTBe». EMHCTBEHHBIM BUIIOM
HEOOXOAMMOCTH, CITIOCOOHBIM OIPaB/aTh BMEIIATEILCTBO B OCYIIIECTBICHNE ITHX MPaB, SIBIIS-
€TCsl TOT, KOTOPBIN caM MTPOUCTEKAET U3 «JeMOKpaTHuecKoro odmecTBay. TakuM oOpaszom, Je-
MOKpATHS SIBJISICTCS] €AMHCTBEHHON MMOJMTHUECKOH MOJIEITBbIO, TTo/IepkuBaeMoii KonBeHumei
U, CJIE/I0BATEIbHO, CAMHCTBEHHOW COBMECTHMON € HEW».

46. Cyn TakyKe OIpeeNnI TPaHUIbl, COIIACHO KOTOPBIM MOJIUTHYECKHE TPyl MOTYT
OCYIIECTBIISITH CBOIO JIEATEIILHOCTD, IOJIB3YSICh 3aIIUTON nonoxeHuid Konsenun (cM. pee-
uue 1o neny United Communist Party of Turkey and Others, § 57):

«...OHUM M3 NPUHINIHAIBHBIX PU3HAKOB IEMOKPATHH SIBIISIECTCS BOSMOXKHOCTb, PEI0-
CTaBJIsIeMasl TOCYAapCTBY, pa3peliaTh MpoOIeMbl TIOCPEICTBOM JAualiora, He mpuberast K Ha-
CHIHIO. JIeMOKpaTusi OCHOBBIBAETCS Ha CBOOO/IE BBIPAXKEHHSI MHEHHN. VX015 M3 ATON TOUYKH
3pEHUsI, HE MOXET OBITh HUKAKOTO OIPaBIaHMs NPEISITCTBOBAHUS JEATEILHOCTH OJIUTHYEC-
KOH I'pYIIIBI TOJIBKO BBUAY €€ XKeJNaHHs ITyOlIMuHO 00CYKIaTh POJIb HACEICHHS B TOCYAapCTBE
Y TIPUHUMATh y4acTHE B IIOJMTHYCCKOH KHU3HHU HAIMH JUIS TOTO, YTOOBI B COOTBETCTBHH C Jie-
MOKpaTHYECKHMH TpaBHJIaMH HaWTH pelIeHue, MPUEMIIEMOE Ul BCEX 3aWHTEPECOBAHHBIX
JIAILD).

47. Cyn npuznepkuBacTcsi MHEHHS, YTO ITOJIMTHYECKAsl TapTHs MOXKET MPOBOIUTH KaM-
TIaHUH TI0 U3MEHEHHUIO 3aKOHOB, ITPABOBBIX M KOHCTUTYIIMOHHBIX OCHOB IOCYJapcTBa IpH Ha-
JVYUX ABYX ycyioBuit: (1) MCIIONB30BaHHBIE CPEACTBA BO BCEX OTHOIICHMSX JOJDKHBI OBITH
3aKOHHBIMHU U JIEMOKPATHYHBIMHE; (2) TPeUIOKEHHbIE M3MEHEHHS JOJDKHBI COOTBETCTBOBAThH
(yHIIaMeHTaJIbHBIM JIeMOKpaTnuecKuM npuHiunam. Janee Cyx 3asBiIseT, 4TO MOJUTHYCCKAs
TIapTHsl, YbH JIUAEPHI TIOJCTPEKAIOT OOpAIlleHNe K HACWIMIO WM MPEAJIaraioT MOJUTHKY, KO-
TOpasi HE COOTBETCTBYET OJTHOMY WJIM HECKOJIBKHMM IpaBWJIaM JEMOKPAaTHU WM HalpaBjieHa
Ha YHHYTOXXECHHE JEMOKPAaTHH W HapylIeHHE JIEMOKPAaTHYECKUX IpaB M CBOOOJ, HE MOXET
ccbutatbess Ha KOHBEHIMIO B KauecTBE 3alUTHI IIPOTUB MEp, MPUHITHIX Ha OCHOBAHHMU IIe-
PEUMCIICHHBIX IPHYHH (CM., mutatis mutandis, pemenue no neny Socialist Party and Others
v. Turkey ot 25 mas 1998 1., §§ 46 u 47, u pemenue no neiy Lawless v. Ireland ot 1 wronst
1961r,§ 7).

48. Tarke Henmb3sl UCKIIOYATh CUTYAIMIO, KOT/Ia MporpaMMa MOJIUTHYECKON MapTHH WITN
3asIBJICHUS €€ JINJIEPOB MOTYT CKPHIBATh €€ NCTHHHBIE LIeJIM U HaMepeHus. YToOs! ynocToBe-
PHTBCSI, UTO ATO HE TaK, COACPIKAHNE IPOrPaMMBbI M 3asIBJICHHS] TAPTUH JTOJDKHBI CPaBHUBATh-
Csl C pealbHBIMH ACHCTBUSIMH IAPTUH U €€ JINAEPOB, & TAKKE C MO3UIUSIMHU, KOTOPBIX OHH
MIPUICPKUBAIOTCS B LEJIOM (cM. petnenust o genam United Communist Party of Turkey and
Others, § 58, u Socialist Party and Others v. Turkey, § 48).

[..-]

52. KoHBEHIIMOHHBIC HHCTUTYTHI TAKKe MPUAEPKUBAIOTCS MHEHHMS, YTO NMPUHINI CEKY-
nsipusma B TypLuu, HECOMHEHHO, SIBJSIETCSI OJHUM M3 OCHOBOIOJIATAIOIINX IPHHIUIIOB TO-
CyJapcTBa, KOTOPbI HAaXOAWTCS B TapMOHHUM C TPHHIMIIOM BEPXOBEHCTBA IpaBa M yBayKe-
HHUEM mpaB uesoBeka. JIroboe aelicTBue, Hapyllarouiee JaHHBI MPUHINI, HE MOXKET ObITh
pacleHeHo Kak 4acTb CBOOOIbI BEPOHUCIIOBEJAHUS U HE MOXKET HAaXOIUTHCS MO 3aIIUTON CT.9
Konsennun (cMm. 3akiroueHne Komuccun no neny Kalag v. Turkey, copepxarieecst B oT4eTe
Komuccuu ot 27 deBpains 1996 ., Otuetsr 1997-1V, c. 1215, § 44, w, mutatis mutandis, pemie-
nue no neny Kalag v. Turkey ot 1 wronst 1997 1., §§ 27—31).

53. Kpome Toro, B IIETIsIX ONpeeIeH st He0OXOIMMOCTH BMEIIaTeIbCTBA IPUIIarareJisHoe
«HeoOXxoanMBbIi» B myHKTe 2 cTathy 11 KoHBeHIMM moppasyMeBaeT HaJIu4IHue «OCTpoil olre-
CTBEHHOM HEOOXOIUMOCTI.
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3agauya Cyna HE CBOAMTCS K TOMY, YTOOBI MOJAMEHSAThH MO3UIMIO TOCY/IApCTBA, HO 3aKJIIO-
YaeTcs B aHAIM3€ PEIICHWH, MPUHATBIX COOTBETCTBYIOUIMMH KOMIIETEHTHBIMH HalMOHAJIb-
HBIMH OpTaHaMH BJIACTH, B KOHTEKCTE CTaThi 11. DTO He 03HAYaET, 4TO KOHTPOJIbL OTpaHIUYCH
TOJIBKO BBISICHEHHEM, OCYIIECTBIISIIO JIM TOCYIapCTBO-OTBETYHK CBOIO CBOOOMY JEHCTBHN B
pa3yMHBIX TpeJieniax, IpeyCMOTPUTENIBLHO U o0pocoBecTHO. Cya PU3BaH OLIEHUTH COBEP-
I1aeMoe BMEIIATEIGCTBO B CBETE PACCMATPHBAEMOTO Jiejia B LIEJIOM M OIPEJIeUTh, ObIIO JH
OHO «COpa3MEpPHBIM NpecIielyeMOil 3aKOHHOW LIeIM» ¥ ObUTH JIM MPUYHHBI, IPUBEJICHHBIC B
OIpaB/IaHKEe BMEIIATENbCTBA, «3HAYMMBIMH U CYIIECTBEHHBIMIMY. Cy/l TOIDKEH yOeaUThCs, 4TO
HallMOHAJIbHbIC BJIACTH MPUMEHSIM CTaHJapThl, COOTBETCTBYoNMe crarbe 11 KonBenuu u,
Gosee TOTO, YTO MX pElIeHHUs ObIIIM OCHOBAHBI HAa MPHEMIICMOH OIIEHKE MMEIOIIHUXCS (hPaKTOB
(em., mutatis mutandis, Ahmed and Others v. the United Kingdom ot 2 centsops 1998, § 55, u
pemenue no pexry Goodwin v. the United Kingdom ot 27 mapta 1996, § 40).

(b) lIpuMeHMMOCTDH K HACTOSIILIEMY A€y

[...]
(i1) Onenka Cyna

64. B marHoM nerne 3a1ada Cyia COCTOUT B BEISICHCHHH, SIBIISUICS JTH pociryck Pedax u mo-
MTOJTHUTEIIFHOC HaKa3aHWE, HA3HAUYCHHOC IPYTUM 3asiBUTEIISIM, «OCTPOH OOIIECTBCHHOW HEO0-
XOIUMOCTBIO» U OBLIH JIH ATH MEPBI «IIPOMOPIIMOHATBHEI IPECICITYEMBbIM 3aKOHHBIM LICIISIMY.

65. Uro kacaeTcs CyIIEeCTBOBAaHMS «OCTPOH 0OmIecTBeHHON HeoOxoxammocTm», Cyn 3a-
METHJI CHaJaja, YT0 KOHCTUTYIIHOHHEIH Cyl B OOJBIICH YacTH CBOCTO PEHICHUS OTMEYAI CY-
LIECTBEHHYIO POJIb MPUHIIUIIA CEKYIISIpU3Ma B MOJICPKAHUU U 3alIUTe 1eMOKpaTuu B Typuuu.
Croponsl cornacmwiuck nepen CyoM, 4To CeKyJIsIpU3M HEOOXOAUM JUTS 3aIlUTHI IEMOKPATH-
4eckoit cucteMsl B Typuuu. OHAKO OHU HE OBLIH COIVIACHBI C COACPIKAHUECM, TOIKOBAHHEM U
MIPUMEHEHHEM IIPUHLIMIIA CEKYISIpU3Ma.

Ho TonkoBanue 3T0oro nmpuHIKIA, KOTOPOE JIENIO B OCHOBY PELICHHUS O POCIYCKE MapTHH,
OBUTIO OCHOBAHO, COMIaCHO KOHCTHUTYIIMOHHOMY Cymy, Ha OOCTOSTEIhCTBAX PAa3BUTHUS TypEIl-
koro npaea. OH yka3aJ, 4To TypeIKOe OOMIECTBO MPOILIO Yepe3 TCOKPATUUCCKUHN MOTUTHICC-
KU peXHM, CyliecTBOBaBIIMKA B OCMaHCKOW MMIIEPHH, M YTO CBETCKHH peCITyOIMKaHCKHH
pekuM B Typiuu ObLUT OCHOBAH MOCIIE TOTO, KaK OBLIT TOJIOKCH KOHEI[ CYIIIECTBOBABIICH TOT-
na teokparuu. CnenoBarenbHo, Cya MpU3HAT Ha JAaHHOM dTare U3y4yeHUs Jela, 4yTo ycTa-
HOBJICHUE TEOKPATUUECKOTO PEKMMa He SIBISICTCS HEBO3MOXHBIM B TypLuu, IpUHUMAs BO
BHUMAHHUC €€ HCIABHIOK MCTOPHIO U TOT (DAKT, YTO OONBIIMHCTBO €€ HACEICHUS SIBIISIOTCS
MyCyJIbMaHaMHU.

66. Bompoc, cTaBIIMii MeXIy CTOPOHAMH, 3aKITFOYAETCs B TOM, SIBIISUTAch T Pedax «iieH-
TPOM AHTUCEKYJSIPUCTCKON JIEATENbHOCTHY, MOJUTUUECKOHN TPYIION, CTpeMUBIIEHCS K yCTa-
HOBJICHUIO TEOKPATUUYECKOTO PEXKUMA.

67. Cyx 3aMeTHII B CBSI3H € 3TUM, 9T0 Pedax ObL1a pacmylicHa Ha OCHOBAaHHHU MOJIUTHYCC-
KHX 3asIBJICHUH U 3aMeUaHMi, CICIaHHBIX ee Tpe/iceaTeNeM U IpyruMu wieHaMmu naptun. Ee
YCTPOWCTBO U MpOrpamMMa He UTpalid HUKAKOM poiu B MPUHATHU STOro perieHus. Kak u Hauu-
oHanbHbIe BIacTy, Cya OyIeT B JaJbHEHIIIEM OCHOBBIBATH CBOIO OLICHKY HEOOXOAMMOCTH IPE/I-
[10JIaraeMoro BMeIIaTeIbCTBa Ha PACCMATPUBAEMBIX 3aMEUAHHSIX U OJTUTUUYECKUX 3asiBICHUSX.

68. Cyn ykaszaji, 4To OCHOBaHHS Uil POCIYCKa MapTHH, UCIOJb30BaHHBIE TNIABHBIM TO-
CYIapCTBCHHBIM OOBHHHUTEICM B KAaCCAIMOHHOM CyIC, U OCHOBAHHs, Ha KOTOPBIC CCHLIAJ-
¢ KOHCTHTYUMOHHBIA Cyn Ui JOKa3aTeldbCTBa HapylicHWs mnaptuei Pedax mpuHImmna
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CeKyJSIpH3Ma, MOKHO Pa3/IeuTh Ha TPU KaTeropuu: (i) OCHOBaHMUs, 110 KOTOphIM Pedax 06-
BHUHSIACh B HAMEPEHUU HCIIOIB30BAHUS NPHUHLMMNA IUIOpaIu3Ma MPaBOBOM CHCTEMBI AT
BBE/ICHHS AMCKPUMHHAIMK Ha OCHOBE PEIUTHMO3HOW NMPUHAIIIEKHOCTH; (11) OCHOBAHMS, I10
koTopbIM Pehax oOBHHsIACH B HAMEPEHUH NPUMEHHUTH 3aKOH IIapHaTa K MYyCyIbMaHCKOMY
obmecTBy; (iii) OCHOBaHUs, KOTOpbIe 0A3UPOBAINCH HA 3asIBICHUSX, CACTAHHBIX JIMACPAMH
Pedax mo moBony /pxuxana (CBSIIEHHON BOMHBI) Kak MoauTHdeckoro meroxa. Cyn, Takum
00pa3oM, MOXKET OTpaHHYHUTh CBOE HCCIIEIOBAHHWE TPEMs IPYNIIaMH apryMEHTOB, KOTOpBIE
6b1uTH chopMupoBaHBl KOHCTUTYIIMOHHBIM CYJIOM.

69. B noanepxky mepBoil rpymnmbl OCHOBAaHUM pOCIYCKa, Kacarollelcs MpeaioKeHHO-
TO IUIIOPAJIN3Ma MPaBOBBIX CUCTEM, KOHCTUTYIIMOHHBIN Cyl MPUBEN HECKOJIBKO BBICKA3bIBA-
HUi 3asBuTeNs r-Ha H. OpOakana, npencenarens Pedax, u3 Beictymienus 23 mapra 1993 r:
«Heobxonnmo cymiecTBOBaHNE HECKOJIBKHUX IPABOBBIX CHUCTEM... boiee Toro, Tak Bceraa o0-
CTOSUIO JIEJI0 Ha MPOTsDKEHUU Hatlel uctopur. CyIiecTBOBaIH PAa3IUUHbIE PEIUTHO3HBIE IBU-
skeHus. Kakaplil %KM COMIacHO 3aKOHAM CBOEH OpraHU3alluy, TaK 4TO BCE XKUIU B MUpE...»,
«MBI 1ODKHBI 0CBOOOANTH aAMUHHCTPALMIO OT IEHTpaau3Ma. [ocynapcTBo, KOTOpoe BBI
YCTQHOBWJIH, SIBJISICTCS PENPECCUBHBIM... BbI He aete cBoOOABI BHIOMpATh CBOJ 3aKOHOBY.
KoHCTUTYIMOHHBIH Cyx 3asiBHJI, 4TO HamepeHue Pedax 3akiIrovanoch B TOM, YTOOBI BBECTH
B Typuum miropajim3m IpaBoOBBIX CUCTEM, Onarogaps KOTOpOMy OOIIECTBO Pa3eInIoCh Obl
Ha HECKOJIbKO PEMTHO3HBIX ABMKEHHWH, KKIbIM WHIUBHI BBIOMpAa ObI JBHXKEHHE, K KO-
TOpPOMY OH XOTeJl OBl NPUHA/JICKATh ¥ MPpaBaMU M OOS3aHHOCTSIMU KOTOPOTO OH XOTel OBl
obnanars. KOHCTUTYIIMOHHBIN CyJ 3aMETHII, YTO Takasi CUCTEMa, HCTOKH KOTOPOTO JIeKar B
HCTOPHH HcIaMa Kak NOJIMTHYECKOTo pexnMa, Oblia Obl KpaiiHe HeOIaronpusaTHON At 0CO3-
HaHMS BEPHOCTH 3aKOHOAATEIBHOMY U cyeOHOMY eanHCTBY. OHa, HECOMHEHHO, HaHecIa Obl
yiep6d eauHON cyneOHON cucTeMe, Tak Kak KakJoe PEIMTHO3HOE JBIKCHHE CO3JaBajio Obl
CBOM Cy/ibl, @ OOBIYHBIM CyAaM NPHUXOAMIOCH Obl IPHUMEHSTH IPAaBO, OTBEYAIOIIEE PEIIUTUH
TIPE/ICTAIONIMX TIEPEl HUMH JIMIL, YTO B CBOIO OYEPEb BBIHYKAAIO Obl HX pPacKpbIBATh CBOIO
PEIMTHO3HYIO TPUHAUISKHOCTD. Takast cucTeMa HaHecla OblI TaKKe Bpel] 3aKOHOIAaTeIIbHOMY
€/IMHCTBY, TaK KaK Ka)/I0€ PEJIMTHO3HOE BIKEHUE ObIIIO OBl HA/IEIEHO BIACTBIO OIPEACIIATS,
KaKHe 3aKOHBI TOJDKHBI IPUMEHSTHCS K €€ WICHAM.

70. Kak u mpaButenscTBo, Cy mosaraet, uto npemioxenne Pedax o BBeeHNH TUTIOpan3-
Ma MPaBOBBIX CHCTEM MOCITYXKHIIO ObI OCHOBOM JUTS pa3rpaHMYEHHs JIUIL TI0 PETMTHO3HOMN MpH-
HAJUIS)KHOCTH, PACTIPEIEITHIO ObI BCEX JIIOCH MO KaTeropusM B COOTBETCTBHH C MX PEIIHIH-
O3HBIMH YOEKJICHUSIMH, B CBSI3H C YEM ITpaBa U CBOOOJIBI MPEIOCTABIISIINCH OBl JINYHOCTH Kak
TaKOBOH, a HA OCHOBAaHUH IPUHAJUICKHOCTH K ONPEAECICHHOMY PEIUTHO3HOMY JBUKEHHIO.

Cyn npuaep:kuBaeTcss MHEHHS, YTO TOJI00HAasT MOJEIb 0OIIeCTBa HE MOXKET paccMaTpH-
BaTbCA KaK COOTBETCTBYIOIIAs cucTteMe KoHBEeHIIUY 10 ABYM NMPUUUHAM.

Bo-nepBbIx, ObUIO OBl MTOKOHYEHO C PONBIO TOCYJapcTBa KaK rapaHTta WHIUBHIYaJIbHBIX
IIpaB ¥ cBOOOJ M OECIPHCTPACTHOTO OPraHU3aTOpa MpoIecca UCIIOBEAAHHS JIIOBMH Pa3HBIX
penuruii ¥ BEepOBaHUH B AEMOKPATHYECKOM OOIIECTBE, TaK KaK JIIOASM IMPHIIIOCH OBl MOJ-
YUHATHCS HE MPaBUIIaM, YCTAaHOBJICHHBIM TOCYIapCTBOM, HO CTAQTHYHBIM IIPAaBHIIaM 3aKOHa,
HaBsI3aHHOTO OIIpe/IeNIeHHON penurueid. OHaKo y rocyapcTsa ecTh npsiMast 00s13aHHOCTD Ta-
PaHTUPOBATh BO3MOXKHOCTb UCIONB30BaHUs BCEMU JIMI[AMH, HAXOASIIUMHUCS B €T0 IOPUCAUK-
LU, TIpaB U cBOOOJ, TapaHTUPOBaHHBIX KonBeHuuel (cM., mutatis mutandis, pemenue Airey
v. Ireland ot 9 okTs10pst 1979 1, § 25).

Bo-BTopbIX, T000Hast cucTEeMa, HECOMHEHHO, HapyIIHiIa Obl IPHHIUIT HEJUCKPUMHUHALIIH
TP OCYIIIECTBICHUH ITy OJIMYHBIX CBOOO — OJIMH M3 IPUHIIMIIOB IeMOKpaTHu. Paznuyaromieecs
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OTHOILIEHUE B c(hepax YacTHOTO M IyOINYHOrO Mpasa K JIMIaM Ha OCHOBAaHUM X BEPOMCIIOBE-
JIaHWsI, OYEBHUIHO, HE MOXKET OBITH onpaBiaHo KoHBeHIMeH, B 4aCTHOCTH cTatbeid 14, koTopast
3amnpenaeT JMCKpUMHUHANWIO. Takoe pa3nuuue B 0OpalleHnH HE MOXKET 00€CHEeUNTh CIpaBe-
JMBBIA OayaHc MEXAy TPaBOM OMPEIETICHHBIX PEIUTHO3HBIX TPYII Ha OCYIIECTBICHHE Y-
paBJIeHUs COINIACHO CBOMM IpaBWJIaMH W MHTEpPEeCaMy OOIIECTBa B LIEJIOM, KOTOPOE JOJDKHO
OBbITh OCHOBAaHO Ha MHPE M TEPIUMOCTH MEXKAY Pa3INYHBIMH PEIUTHSIMH U BEPOBAHMSIMHU
(eM., mutatis mutandis, pemienue ot 23 ntonst 1968 1. no neny «Belgian linguisticy, §§ 9n 10, n
pewenue 1o neny Abdulaziz, Cabales and Balkandali v. United Kingdom, § 72).

71. Yto xacaeTcst BTOPOH IpyIIbl IPUUUH JJIs pocIlycka napTuu, KOHCTUTYIMOHHBIH cyn
oOHapy»xui, uto Pehax HamepeBanach BBECTH HIapuar (MCIaMCKoe PaBo) B KauecTBe o0rieit
CHCTEMBbI, MPUMEHHMON K MyCyJIbMaHCKOW oOmuHe. Cya MOCTaHOBHII, YTO IapHaT SBIISCT-
Csl aHTUTE3UCOM JIEMOKPATHH, YTO OH Oa3upyeTcst Ha JOTMaTHYECKUX LIEHHOCTSIX U SIBIISIETCSI
TIPOTUBOIIOJIOKHBIM 3[PAaBOMY CMBICITY, KOHIETIIIH CBOOOIbI, HE3aBUCHMOCTH, a TAKXXe niea-
J1aM, OCHOBAaHHBIM Ha HayKe. B HEKOTOPBIX MyOJIMYHBIX BBICTYIICHUSIX WieHOB Pedax, Ha Ko-
TOpBbIE cchbltacs KOHCTUTYLIMOHHBIN CyAl, OTKPBITO 3ByUYalld IPU3bIBAIHN K PEXHUMY IIapuara.
Cyn otensHO 00paTHiI BHUMaHUE Ha CIEIyIOIIHUE 3asiBJICHUS 4ieHoB Pedax, KoTopbie SBHBIM
00pa3oM MOKa3bIBAlOT HAMEPEHHE YCTAHOBUTD PEXXUM, BIIOXHOBJICHHBIH MIapHaTOM:

— B TEJIEBU3MOHHOM MHTEPBbBIO, TpaHCIMpoBaBiieMcs 24 Hosopst 1996 ., Xacan Xyceiin
JlkelnaH, ujeH nmapiaMeHTa NPOBUHLIMU AHKapa, CKa3al, YTo LIapuar SBISETCS pelleHHeM
JUISL CTPaHBbI;

— 8 mas 1997 1. Ubparnm Xamun Yenuk, unen Pedax n mapinamenra ckazan: «S51 Oymy
00pOThCS 0 KOHIIA, YTOOBI BBECTH LIIAPHAT»;

— B anpene 1994 r. [llesku Vinnmas, unen mapiaMenta, ckasan: «Bompoc, KOTOpbIil Bam
3ajacT Annax, Oyner cienyrommm: «IloueMy Bo BpeMsi O0TOXyIbHOTO peXuMa Bl He paboTa-
JM HaJl CTPOUTEIILCTBOM MYCYIBMaHCKOTO TocynapcTa?y DpOakaH U ero Jpy3bst XOTAT HPH-
HECTH HCIIaM B 3Ty CTpaHy B JopMe HOIUTHYECKOi napTuu. [IpoKypop MOHsLI 3TO IpeeIbHO
sicHO. Eciit ObI BBI OHSUTH 3TO TaK K€ Kak OH, IIpobiiemMa Obuta ObI peneHay.

Hanee Cyn mpusen cienyromme (pasbl, KOTOpbIe JEMOHCTPHPYIOT HaMEpEHUE ClieaB-
IIMX UX JIUL YCTAHOBUTH PEXKUM, OCHOBaHHBIN Ha I1apuare:

— 13 ampens 1994 . HexkmertnH Dpbakan ckazan: «Pedax npuuer K BIacTH, U cripaBel-
JMBBINA OOk (adil diizen) GyneTr ycTaHOBIICH», a B BEICTYIUICHHH 7 Mast 1996 1. oH BocxBa-
JISUT «Te€X, KTO BHEC 3HAYMTENbHBIN BKJIAJ B IpaBlIcHUE AJlIaxay;

— B anpene 1994 r. Illexku Munmas, uieH mapaaMeHTa NPOBHHIMM Pu3e, IpeLiosKu,
YTOOBI IPABOBEPHBIC IIPHU3BAIH K OTBETCTBEHHOCTH TEX, KTO IOBEPHYJICS CIMHON K 3amo-
BeasM Kopana, u Tex, KTO JIMIIAaeT MOCIaHHUKAa AJulaXxa BIACTH B CTpaHe», W 3asBHJI, YTO
«ronbko 39% npunnunos Kopana npumenstorcs B crpase. lllecTs ThIcAY MATHCOT CTHXOB
ObUTH MOJTYa 3a0BITHL...» OH MPOJOIDKIIL: «YCIOBHE, KOTOPOE HYKHO COOJIIOCTH IEpes MOo-
JUTBOI,— 3TO MCIaMHU3alMs BIAaCcTH. AJIax cKasaj, 9TO MEepes MEUEeThbI0 IMyTh BIACTH A0JI-
JKEH OBITh MYCYJIbMaHCKHM. ..»;

— BO Bpemst nanoMHuuecTBa B 1993 rony Axmer Texnans ckaszan: «Ecnu mronu... Heno-
CTaTOYHO CTAparoTCs, YTOOBI OCYIECTBUTH HACTyIUIeHUE «hak nizami» (CIpaBeAIIMBOTO I10-
psiznka, mi boxXbero nopsaka)... OHM OyIyT CYMTATHCSI BEPOOTCTYIHUKAMHU U BIIOCIIEICTBUH
WCYE3HYT... OHU CMOTYT JIaTh OTYET Mepe]] caMiUMHU cO00H M AJlTaxoM, Tak Kak OHU HE0CTa-
TOYHO paboTay HajJ yCTAaHOBICHUEM «hak nizami.

72. Kak u Koncturyuuonnsiii cyn, Cyn momaraer, 4To IIapHaT, KOTOPBI BEPHO OTpaka-
€T PEeIUrHO3HbIE TOTMBI U NPAaBUJIa, HE U3MEHWI CBOCH KOHLEMIUK B X0[¢ UCTOpUH. Takum
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MPHUHIUIIAM, KaK TUTFOPAJIU3M B MOJIUTHYECKOU cepe U MOCTOSIHHAS SBOIIOIMS O0IIeCTBEH-
HBIX CBOOOJI, HET MecTa B mapuare. Cy1 3aMETHII, 9YTO COBOKYITHOCTh BCEX OCKOPOUTEIBHBIX
3asIBJICHUH, TIPU3BIBAIONINX K YCTAHOBJICHUIO MIApHaTa, C TPYIOM MOKHO MPUMHPHTE C (YH-
JIaMEHTAJIbHBIMU MIPUHLIUIIAMHU JIEMOKPATUH, MOJ0XKEHHBIMU B 0CHOBY KonBeHuuu. CliokHO
MPOBO3MJIAIIATh YBAKEHUE JEMOKpPAaTHHM M IPaB YeJOBEeKa M B TO K€ BpeMs MOAJIEP>KUBATH
PESKUM, OCHOBaHHBIN Ha MIApUaTe, KOTOPBIA SBHBIM 00pa30oM pPacCXOAUTCS C IICHHOCTSIMH
KoHBeHIMH, 0COOCHHO B OTHOIICHWHU 3aKOHHOTO CTaTyca JKCHIMHBI U ¢ POJIM B YACTHOHN U
0OIIECTBEHHO KIU3HHU B COOTBETCTBHHU C PEIIUTUO3HBIMHE MTPUHIUIIAMH. B JIOMIOIHEHUE K 3TO-
My 3asiBJICHMSI, KaCaIOLIUECs JKEIaHUsI OCHOBAThH «CIIPaBeIMBBIA MOPSIOK)», IOPSIOK Mpa-
BOCYAMs, WK «boxkuii MOpsI0K», IPU MPOUTEHUH UX B KOHTEKCTE BBHICTYIUICHUN, HECMOTPSI
Ha BO3MOXKHOCTB PAa3HOTO MX TOJIKOBAHWUSI, UMCIOT OOIINI 3HAMEHATENb B BUJIC PEITUTHO3HBIX
Wi OOKCCTBCHHBIX TMPABHJI, OMPEICIIONINX MOJUTHYCCKUA PEXKUM, MPOIAraHIHupyeMbIil
BoicTynatoumu. [lo muenuto Cyna, noauTuyeckas napTus, AeMcTBUsS KOTOPOI HarpaBlIeHbI
Ha BBEJICHUE [IIapHaTa B KA4eCTBE OCHOBEI TOCYIAPCTBA, C TPYIOM MOXKET Ha3bIBATHCS 00BE M-
HEHHUEM, COOTBETCTBYIOIUM JEMOKPaTUYECKUM HealiaM, JiexkaluM B ocHoBe KoHBeHIuu.

73. Cyn Taxke Iojaract, 4TO MOJHUTUYCCKUC 3asBICHUS JuaepoB Pedax, B3sThic oTHE-
JIHO, 0COOEHHO IO BOIIPOCAM HOIICHUS MYCYJIbMaHCKUX TOJOBHBIX YOOPOB U OpTaHU3AIIH
padoyero BpEMEHHU ¢ OTBEICHUEM BPEMCHH JUII MOJIUTBEI, a TAK)KE HEKOTOPBIC UX JCHCTBUS,
Takye Kak BH3WUT r-Ha KaszaHa, Torga MEUHUCTpA IOCTHIINY, K YWICHY NMAapTUH, OOBHHCHHOMY B
MOJICTPEKATEIbCTBE HEHABUCTU B CBSI3U C PEIUTHO3HON TUCKPUMHMHALIMEH, WIH MPHUEM, Op-
TaHW30BaHHBIA T-HOM DPOaKaHOM C y4acTHUEM IPEICTABUTEICH Pa3IUYHBIX MCIAMHCTCKUX
JBIOKCHU, HE COJCpPIKAT B ce0e HEMEIJICHHOW YIPO3bI ISl CEKYISIpHOTO pexknma B Typrmu.
Opnako Cyn HaxXOIUT JOBOIBI PABUTEIHCTBA YOCAUTEIBHBIMA B TOM, YTO OTH JCUCTBHS U
MOJINTUYECKHUE 3asBJICHUS] COOTBETCTBOBAJIM CKPBITON 1IETTM YCTAHOBJICHUS B CTPAHE MOJIUTH-
YECKOTO PEXKUM IlIapHara.

74. Tperbs KaTeropusi OCHOBaHMM AJIs1 POCHyCKa MapTUH, UCIONB30BaHHBIX KoHcTHUTy-
[UOHHBIM CYJIOM, COCTOHUT M3 YIOMHUHAHHUI ONpENeICHHBIMU wicHaMu Pedax KoHICMIUu
JOKUXaZJa, «CBSALICHHON BOMHBI), KOTOpAas JOJKHA BECTUCH JO0 TeX IOp, MOKa HE HACTYIHT
ITOJTHOE TOCIIONICTBO uciiama B obmiectBe. Cy/l 3aMEeTHII, YTO HEKOTOpBIC WieHBI Pedax B cBo-
HUX BBICTYIUICHUSIX TIOJb30BAJIMCH JBYCMBICICHHOW TEPMHUHOJIOTHENH B OTHOLIEHUH METOI0B
JIOCTHIKEHUS TIOJUTHYeCKor BiacTu. Xots CyJ He ocmapuBaeT Toro, 4to Pedax mo cux mop
HCIIOJIB30BAJIa TOJBKO JICTUTHMHBIC CIIOCOOBI JJOCTHIKCHHUS MTOTUTHICCKIX IICIICH, B OCKOPOU-
TEJIBHBIX 3asBJICHUSAX €€ APl HaMEKaIl Ha BOZMOKHOCTb PUMEHEHHUSI CUJIBL JJIs1 TPEOJIO-
JICHHS Pa3IMYHBIX TIPErpal, CTOSIMUX nepen Pedax Ha MyTH MOMyYCHHS U yACPKaHUS BIACTH.
Cyn yYUTBIBaCT BHICKA3BIBAHUSI, CICJIAHHBIC:

— HexmertnHoM Dpbakanom 13 anpesst 1994 1. mo Bonpocy, OyzeT M BIacTh NoMydeHa
MHUPHBIM ITyTEM FITH IIPH TOMOIIU HacwIus (OYIyT JI IEPEMCHBI CBS3aHBI C TIPOJIUTUEM KPO-
BU WU HET);

— IlleBkn Munmazom B anpesne 1994 r. kacareabHO €ro TOJIKOBaHMS JXKUXaIa U BO3ZMOXK-
HOCTH BOOPY>KEHUSI MyCY/IbMaH MOCJIe MPUX0/ia K BJIACTH;

— Xacanom XyceitHom Jxeimanom 14 mapra 1992 1., KOTOpPBIA OCKOPOMI U yrpoXKa
CTOPOHHUKAM «3araJHON MOJIEI»;

— Cyxkpy Kaparana 10 gexabpst 1996 1., maBImmM COBET BEpPYIOIIAM OIICPKUBATH B CBO-
HX CepAllax 3aTaCHHYIO BPaKly U HEHABUCTD;

— Uobparumom Xammnom Yenukom 8 Mast 1997 1., cka3aBmIUM, 9TO MyCTh TEYET KPOBb,
€CJIH ATO MOTPEOyeTCs, sl HEMOIMYIICHHSI 3aKPBITUS TEOJOTHYCCKUX YUCOHBIX 3aBEICHUI.
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Hecmortps Ha To uto nuaepsl Pedax B mpaBUTEIBCTBEHHBIX JTOKYMEHTAX HE HPU3bIBAIIH
K MCIIOJIb30BAHUIO CHJIBI M HACWIIHS, OHH HE MPEIIPUHSIIN JOJDKHBIX IIAroB, YTOOBI AUCTaH-
LUPOBATHCS OT TeX WICHOB Pedax, KoTophie MyOIMIHO 000PSITH BO3MOKHOCTD IPUMCHEHUS
CHWJIBI [T0 OTHOIICHUIO K TIOJIMTHKAM, UM TipoTuBoCcTosmM. Jlnmepsl Pedax He mprtamuchk pac-
CeATh IBYCMBICIICHHOCTh YTBEPKICHUI O BO3SMOXXHOCTH IMPUMCHEHHS HACHIBCTBCHHBIX Me-
TOJIOB JIJTsl TIOYYCHUSI U yACPKAHUS BIACTH (CM., mutatis mutandis, pemenue Zana v. Turkey
ot 25 HostOpst 1997 ., § 58).

75. Cyn taxke oOpaTHJl BHUIMAaHHE Ha TO, YTO 3aMCYaHWs, CACIAHHBIC WICHOM IIapiia-
MEHTa NpOoBUHIMU AHKapa XacaHoM XycelHoM JIkeilaHOM B CBOEM BBICTyIUIeHUH 14 map-
Ta 1993 ., BUeo3amnucy KOTOPOro OblIa TIOKa3aHa B MECTHBIX OTHCICHUAX Pedax, BRIABIIN
DIyOOKYH0 HEHABHCTh K MPOTUBHHKAM UCIAMCKOTO pexkrnma. CyJ ImojiaracT B CBS3H C 3THM,
YTO MOBEICHUC, XapaKTepU3YIoIIeecs KaK YPE3BbIYAiTHO OCKOPOUTEIEHOE U OIM3KOE K OTPH-
LAHUIO CBOOOJBI BEPOUCIIOBEIAHHMS, TEPSCT MPABO HA TEPIIMMOCTH OOIIecTBa (CM., mutatis
mutandis, pemienue Otto-Preminger-Institut v. Austria ot 20 centsiops 1994 r., § 47).

76. Cyn He MOXKET MPHUHATH apPTYMEHTHI 3asSBUTEIICH O TOM, YTO 3aMCUYaHUs, HCIIOJIh30BaH-
HBIC B KAY€CTBE OCHOBaHUII JUIst pocmycka Pedax, BRIpBaHbI U3 KOHTEKCTA, HEIOCIICI0BATEIb-
HBI ¥ IPOTHBOpPEYAT APYT NpyTy. HarmpoTus, paccMaTpruBacMbIe MOTUTUICCKHIE YTBEPIKICHUS,
B3sITBIC BMECTE, IOKA3bIBAIOT UCTHHHBIC HaMepeHHe Pedax 1Mo OTHONICHHIO K BBEICHUIO TLTFO-
paiyu3Ma MPABOBBIX CHCTEM, TUCKPUMHHAIIUM [0 MOTHBaM PEIHMTHO3HBIX YOCKICHHMU, CY-
IICCTBOBAHUIO PA3HBIX MPABMJI JUIS KaKIOH PEIUTHO3HON OOIIMHBI, IPUMCHCHHIO IIaprara
OOJIBIIIMHCTBOM MYCYJIbMAaHCKOTO HACEJICHUS CTPAHBI W/UIU MPU3HAHHUIO €T0 OOIIUM IIPaBOM.
B nononHeHune K 3TOMY CKIIaJIBIBACTCS BIICUATICHHUE, 9TO Pedpax He UCKITF0Yana BO3SMOKHOCTH
WCTIOJNIE30BaHUSI CUIIBI B OTIPENICIICHHBIX OOCTOSITEIBCTBAX [UIS MIPOTUBOCTOSIHUSL OIIPEICIICH-
HBIM MOJIUTHYCCKUM TIPOTrpaMMaM WITH JUTs 3aXBara W yaepkaHus Baactu. Cyl CUMTACT, 4To
OJJIO0HOE BHUJICHUE OOIICCTBA OCHOBAHO HA MCIIAMHUCTCKOM TEOKPATHYCCKOM PEIKHME, KOTO-
PBIT YK€ UMEIT MECTO B UCTOPUH TYPELKOTO rocynapcTra. B coorBercTBum ¢ aTuM CyJl 3aKITHO-
YaeT, YTO OCKOPOUTEIBHBIC 3aMCUaHUsI U MOMUTHYCCKUE 3asBICHUS TuaepoB Pedax dbopmu-
PYIOT LIEIOCTHYIO KAPTHUHY M JAKOT SICHOE TPEICTABICHIE O MOJICIIU TOCYIapCTBa U 00IIEeCTRa,
koTopyro Pedax mpemiaraer BBECTH Ha OCHOBAaHHU PETMTHO3HBIX MTPABHIL.

77. Hanee Cyn yCMOTpEJ, 4TO OJTUTHYCCKUE [IeH Pedax He SBISIOTCS TCOPETUIECKUMU
VT WJUTIO30PHBIMH, HO MIPEACTABIISIFOTCS BITOJHE TOCTHKHMBIMH I10 IByM npuduHaM. [lepBast
cBsi3aHa ¢ BiIHsHUEM Pedax Kak MOTUTUYESCKOW MAPTHH U €€ IIAHCAMHU ITOJyYUTh BIACTh, YTO
SIBIISICTCS €IMHCTBEHHOW BO3MOXKHOCTBIO JUisi Pedpax cuepkarb cBom oOemanus. B MoMeHT
pocirycka nmapTuu oHa uMena 157 mect B mapiaMeHTe, Pedax 3aHnMarna modtu Tpeth Bemukoro
HaIMOHAIBHOTO coOpanus Typuuu. BrICTYIUICHHS U TOMTUTHYCCKUE YTBEPIKICHNUS, JICKAIIIHC
B OCHOBE pocitycka naptud KOHCTUTYIMOHHBIM CynoM, AatupoBanbl 1993—1997 rr., xorna
Peax mocruria OompIIMX ycIieXOB Ha OOLIMX M MECTHBIX BBIOOpax M ObLIa OJH3Ka K BIACTH.
Bropas mpuymHa 3aKIIOYaETCS B TOM, YTO B TPOILIOM IOJUTHYSCKUM IBIDKCHHSM, OCHO-
BaHHBIM Ha PEIUTHO3HOM (DyHIaMEHTAIM3ME, YIaBajlOCh 3aXBAaTHUTh MOJUTUYCCKYIO BIACTH
U YCTaHOBUTH Ty COIMAJIBHYIO MOJICNb, KOTOPYIO OHHU MpOIaraHaupoBaid. Takum oOpa3om,
Cyn noaraer, 4To HaJJH4ue PeajbHOI BO3MOKHOCTHU OCYIICCTBICHHS TIOJUTHYCCKUX TUIAHOB
Peax, HECOMHEHHO, C/Ieaio OMACHOCTh PeajH3alid 3TUX IUTAHOB 00Jiee HEIOCPEICTBCH-
HOM U OTUYETIUBOM.

78. Cyn He IPUCOCAMHACTCS K apTYMEHTAM 3asiBUTEIICH OTHOCHTEIBHO JUCIUTLTHHAPHBIX
Mep, MPUMEHCHHBIX PeaXx B OTHOLICHUU YJICHOB IMApPTUHU, KOTOPhIC OBLTH MPU3HAHBI BUHOB-
HBIMH B COBCPIIICHUH YTOJOBHBIX MPECTYIUICHUHN, a TAKKE HE MOAJICPKIBACT 3asiBUTEICH B
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TOM, YTO MX 3aMeuaHusi ObUIM CIEJaHbl 10 3aHATHUS MMOJUTHYECKHX JODKHOCTEH M, TaKUM
o0pa3om, He MOTYT ObITh mpunucansl Pedax. Cyq 3ameTui1, 4To, HECMOTpPS Ha TO YTO JIMILA,
uckioueHHsle U3 Pedax, 10 u mocne ux u30paHus MyOIMYHO 3alUINaId pa3IudHbIE CTO-
POHBI TEOKPATUYECKOTO PEXKHMMa, 5TO He romemano Pedax BbIIBHraTth HEKOTOPBIX M3 HHX
KaH/IU/1aTaMK Ha BKHBIC ITyOINYHBIC JOJDKHOCTH (K IIPUMEpY, Ha IOJDKHOCTH MAPa KPYITHOTO
ropoja WM YJeHa MapiiaMeHTa), a TaKkke He Memmano Pedax BbICTynaTh ¢ 0CKOPOUTEIEHBIMH
pedaMu BO XOJ1€ MOIUTHYESCKON ITOATOTOBKH WICHOB NMapTHH Ha MecTaxX. COrIacHO apXUBHBIM
3amMcsM, 10 Havasa Mpoleaypsl pocrycka Pedax mpoTus M, KOTOpPBIE CIETAIH 3TH 3asB-
JICHUS! ¥ ITyOJIMYHOE TTOBEJCHUE KOTOPBIX OBIJIO OCKOPOUTENBHBIM, HE TIPUMEHSIIICH BHYTPH-
TapTHHHbBIC AUCIMIUIMHAPHBIE CAaHKIMHY, U Pedax HUKOraa He KPUTHKOBAJIA TH 3asBICHHMS.
[Tpu Takom nosoxkenuy zen Cya CUUTACT, 9TO pelIeHrue 00 NCKIIIOUYCHUH STHX JIMI] U3 TIAPTUH
OBLIO MIPUHSTO C HAJICKAO0H N30€XkKaTh POCIYCKa MAapTHU U HE SBISUIOCH CBOOOAHBIM, YTO He-
o0xonumo JuTst ipu3HaHusT KOHBEHIMEH B COOTBETCTBHU €O cTatheit 11 (cm., mutatis mutandis,
Freedom and Democracy Party (OZDER) v. Turkey [GC], Ne 23885/94, § 26).

79. Uto kacaeTcs apryMEHTOB 3asiBUTEJIEH 110 MOBOAY TOro, 4To Juzaepsl Pedax He mpe-
CJIC/IOBAINCH B CylAeOHOM Topsiike W He OblIM ocyxkaeHsl, Cyn 3aMeTHl1, 4To ASHCTBUS, Ha-
pYyLIAIONIME NPUHIUIT CeKYSIpU3Ma, Ooliee He SBISIOTCS HaKa3yeMbIMH NPECTYIUICHHSIMH B
Typumu. Taxxke n3BecTHo, uTo Pedax BblcTynaia NpOTHB YroJIOBHOTO Haka3aHHS 3a M0m00-
Hele aeiictBus. Cysl 3aMeTHIT B CBS3U € 3TUM, 4T0 HekmerTnH DpOakaH sSICHO BBIpA3WIl MO3HU-
uro Pedax na napruitnoi kondepenunu 10 okta6ps 1993 1. mpoTHB YTroJIOBHBIX CAaHKINH 32
1o100HbIe IESTHUS: «3a YeThIpe T0/la HAIETO MPEObIBAaHMS B IPABUTEIILCTBE MPECIIOBYTAs CTa-
Ths1 163 Konekca (IBITKHM) HUKOTIA HE IPUMEHSUIACH IO OTHOLICHHIO K KAaKOMY-JIH00 PeOCHKY
B 9TOH cTpaney». CyJ CYMTACT, YTO 3asSBUTENIN HE JOJDKHBI J€TIaTh BBIBOJOB HA OCHOBAHUH
TOrO, 4TO JIN/Iephl Pedax HUKOra He ObIIN OCYXJICHBI 32 ACHCTBUS, HAPYIIAIOIINE IPUHIIUIT
CEeKyJSIpH3Ma, B IIEPUOJI, KOTIa TAKNE JCHCTBHUS HE SIBISUINCH HAKa3yeMbIMH TPECTYIUICHUSMH
B Typumun. OnHaKo 3asBUTEIN CaMU paHee BHICTYTANN 3a JaHHYIO Mepy BO BPeMsl H3MEHEHHS
3aKoHa (cM., mutatis mutandis, petuenne Pine Valley Developments Ltd. and Others v. Ireland
ot 29 Hosi6pst 1991 ., § 47, n pemenne Kolompar v. Belgium ot 24 centsops 1992 r, § 32).

80. Yro kacaeTcst apryMEHTOB 3asiBHTEIICH 0 ToM, uTo Pedax He mpemarana pedpopMupo-
Banusi Koncrurynnu Typuuu HU B CBOEM ycTaBe, HH B IIPOrpaMMe, COCTaBICHHONW COBMECT-
HO ¢ mapTHepoM 1o koanuiuu (mapruedd Meruunoro nytu (Dogru Yol)), Cyn moBTOpHIL, YTO
HE MCKJII0YeHa BOZMOXKHOCTH TOTO, YTO MPOrpaMMa MOJIMTHYECKON MapTHH MOXET CKPBIBAaTh
LIeJIT ¥ HAMEPEHUsI, OTIIMYHbIC OT IEPBOHAYAILHO MTPOBO3IIIAIICHHBIX. UTOOBI yOemures B 00-
paTHOM, HEOOXOAMMO CPaBHUTH COJIEpIKaHKE IIPOTPAMMBI C ICHCTBUSIMH MTAPTHU U TIO3ULIUCH,
KOTOpYI0 OHa oTcTamuBaet (cM. neno United Communist Party and Others, § 58). B nacrosiee
BpEeMs1 IMCHHO IMyOJIMYHBIC 3asIBJICHUS U TOJUTUYECKUE yYTBEPXKICHNUS, CACIaHHbIE Jnaepa-
MU Pedax, BBISIBHIM LI 1 HAMEPEHHS] apTUH, KOTOPBIC HEe OBUTH 3aKpEIyICHBI B €€ yCTaBe
(eMm., mutatis mutandis, pemenne Socialist Party and Others, § 48). bonee TOro, HEBO3MOXKHO
ObU10 OXKNAATh, yTO Pedax BKIIOUUT aHTHCEKYIISIPUCTCKUE LIEJH B CBOIO OOBEAMHEHHYIO TIPO-
rpamMMy. 9T0 ObUT KOMIPOMHCC € TIPABOIIEHTPHCTCKOM MapTHEH.

81. CnenoBarenbHo, CyJ monaraer, 4To HakazaHHE, KOTOPOMY OBUIN TOJBEPTHYTHI 3as-
BUTEJIH, MOXKHO JEHCTBUTEIBHO CUYUTATh OCHOBAHHBIM HA «OCTPOH COLMAIBLHOM HEoOXoau-
MOCTH», TaK KaK JIJepsl Pedax 1moa npeyioroM rnepeonpeiesieHus MpUHINIA CeKYIIsipu3mMa
OOBSIBIIIM O CBOMX HAMEPEHUSIX YCTAHOBJICHHS IUIIOPAIM3Ma MIPABOBBIX CHCTEM W BBEACHHS
miapyara, a Tak)kKe 3aHsUIM HEUETKYIO ITO3HIHIO B OTHOLICHUH IIPUMEHEHUSI CHIIBI JUISl TTOJTyde-
HUSL ¥ yaepskaHus BiaacTi. Cy MpUAEpKUBACTCS MHEHHUS, YTO, HECMOTPS HA TO YTO TPAHHIIBI
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JCHCTBUS TOCYIapCTBa MPU PACCMOTPEHUH BOIPOCA O POCIYCKE MAPTUH JOJIKHEI OBITh BECh-
Ma Y3KHMMH, TaK Kak IUTIOpaju3M HAeHd U MapTHHl SBIsSETCS HEOTHEMIJIEMOM 4acTblO JEMO-
KpaTHH, TOCYJapCTBO MOXKET MPEJOTBPATUTh HCIIOJIHEHHUE MOIUTUYECKOTO Kypca, KOTOPBIi
HECOBMECTHUM C MOJNOKEeHUsIMU KOHBEHIIMH, TIOKa He cZeflaHa MOMbITKA ero OCYIIEeCTBICHUS
4yepe3 KOHKPETHBIC IIard, KOTOPBIC MOTIH Obl HAPYIIUTh MHP TPaXKIaH U ICMOKPATHICCKUI
PEXUM CTpaHbL.

82. OcTaercs OnpeAeanTh, ObLIO I BMEIIATEIBCTBO IPOIOPINOHATBHBIM ITPECIICyEeMbIM
3aKoHHBIM TieiisiM. CyJl paHee TIOCTaHOBHWIL, YTO POCIYCK MOJTUTUYIECKON AapTHHA COBMECTHO C
BPEMEHHBIM 3aIpeToM JuaepaM Pedax ocyIIecTBISITh MOIUTHICCKYIO IEATCIBHOCTh OBLITH
CYpPOBBIMH MEPaMH U YTO TaKUE MEPhI MOTYT IPUMEHSITHCS TOJIBKO B CAMBIX CEPHE3HBIX CITY-
yasx (cM. paHee mpuBelcHHOE pemieHue Socialist Party and Others, § 51). B Hactosimem
nene Cyg MOCTaHOBHII, UTO paccMaTpUBAEMOE BMEILIATENIbCTBO COOTBETCTBOBAJIO «OCTPOH co-
nuanekHOU HeobxomumocTuy. ClleyeT TakKe 3aMETHTh, YTO Mocie pocmycka Pedax Tonpko
IISITh WICHOB MapiiaMeHTa (BKJIFOYAs 3asIBUTEIICH ) BPEMEHHO JIMIIILTICH MECTa B TIAPIIAMCHTE
U POJM JIUJEPOB MoiuTuieckor nmaptuu. OctanbHble 152 uieHa napiamMeHTa NpojobKaiun
CBOIO JICSITEIBHOCTDb, UX IMOJIMTHYECKAsl Kapbepa He nmocTpajana. bonee Toro, 3asiBUTENN He
yTBepKIad, 9T0 Pedax M ee WieHbl MOHECIU 3HAYUTEIBHBIC ICHEKHBIC YOBITKA B CBS3H C
nepeBosioM ux cpeactB B KasnaveiicTBo. Cyq monaraeT B CBSI3U C TUM, YTO MPHPOAA U CY-
POBOCTh BMEIIIATEIBCTBA TAKXKE SIBISIOTCS (haKTOpaMU, KOTOPhIC JTOJKHBI YYUTHIBATHCS TIPU
OTIpEAEIICHNH TPONOPIHOHATIBHOCTH BMELIATEIbCTBA (CM. Hanpumep Stirek v. Turkey (Ne 1)
[GC], § 64).

83. YuuThIBasi TpaHMIBl YCMOTPEHHUS, JOCTYITHBIC HAIIMOHAJIBHBIM BIACTSAM IO KOHTPO-
JIFO 32 MONUTHYCCKUMHE TapTusiMu, CyIl CIUTACT, YTO BMEIIATEIBCTBO HE OBLIO HEMPOMOPIIH-
OHAJIBHBIM TMpecielyeMbIM 3aKOHHBIM IIEJISiIM, TaK KaK OHU OTBEYaJU «OCTPON COLMaIbLHOU
HEOOXOIUMOCTH» M YTO MPUYHHEL, TIPUBCICHHBIC KOHCTUTYIIMOHHBIM CYZIOM B KaueCTBE OC-
HOBaHUI1 IS pociycka Pedax u BpeMEHHOTO JINIICHUS 3asBUTEIICH OIPEICICHHBIX TTOIUTH-
YECKUX MPaB, SIBISUTUCH «CYIIECTBEHHBIMU U 10CTATOUHBIMID.

84. CnenoBarenbHo, HapyuieHus ctatbi 11 KoHBEeHIIUU B 9TOM Cilydae HEe YCTaHOBIIEHO.



NMAPTUA CBOBOAbI U AEMOKPATUHU
(FREEDOM AND DEMOCRACY PARTY (0ZDEP))
NPOTUB TYPLUK !

Xanoba Ne 23885/94
PelwieHune ot 8 poekabpa 1999 ropa

SI3BIK: aHDIMICKUH, (paHIly3CKUH.

KitroueBbie TeMBI:

noaumuieckue napmuu / ROIUMUYecKas 0essmenbHOCb,
3AKOHHOCMb Yellell U Memo008 QesimelbHOCMU;
JUKEUOAYUsL 0ObEOUHEHUSL.

OcHoOBHBIC (GAKTBI

Ilonmutnueckas napTus ObLIa JIMKBUJIUPOBAHA 1O PCHICHUIO Cyla BCKOPE MMOCJIC CO3AaHus
Ha TOM OCHOBAHHH, YTO €€ IPOIrpaMMa HaIlpaBJICHA Ha MOAPbLIB TCppHTOpHaJ’ILHOﬁ EJI0CT-
HOCTH U CBETCKOM MMpUPOABI TOCYAAPCTBA, a TAKKE O6IIIHOCTI/I Haluu. .HI/I,HepaM napTun OBLIO
3alIpClICHO 3aHUMATh JOJLKHOCTHU B MHBIX MApTUAX.

Pemenue

Cyn pemmt, 9T0 I€HCTBHS MPOTHUB MAPTHU OBUTH HPETYyCMOTPEHBI 3aKOHOM U IIPECIIeNI0-
BaJIN 3aKOHHYIO 11esb. Ho OH He Hales B mporpamMMe apTHU HU TOTO, YTO MOIJIO ObI CYUTATh-
Csl IPU3BIBOM K HCIIOJIb30BAaHNIO HACHIIMSI, HU KaKOH-1100 NHOH (hOPMBI OTPUIIAHUS JEMOKpa-
TUYECKHUX MpUHIUINOB. CChIIKH B MPOrpaMMe Ha MPaBO CaMOYTBEPHKAECHUS «HAIMOHAIBHBIX
WU KyTBTYPHBIX MEHBIINHCTBY», YUUTBIBAsI KOHTEKCT, HE MOACTPEKAIOT K OTJEJIEHHUIO OT To-
CyJlapcTBa, HO UMEET HaMEpPEHUE MOTUEPKHYTh, YTO MPEATOKEHHBIN MOTUTUYECKHHA MPOEKT
JIOJDKEH OCHOBBIBAaThCS Ha JIEMOKPATHUECKH BBIPAKCHHOM COIVIacHM KypaoB. [laprus Obuia
JIMKBHMPOBHA HACTOJIBKO OBICTPO, UTO Y €€ WICHOB He ObIIO BPEeMEHHU celst IPOsBUTH. Takum
00pa3oM, JIMKBUIAIMS TTAPTHUH OblIa HETIPOTIOPIMOHAIBHA MTPECIIEAyeMO LeNn U, CIea0Ba-
TENILHO, HE SIBIISUIACh HEOOXOANMOH B IEMOKPAaTHYECKOM OOIIECTBE.

HUcxon nena: umeno mecmo napyuienue cmamou 11 Konsenyuu.

W3BAEYEHHUA U3 PELLEHUA

1. O TIPE/ITIIOJIATAEMOM HAPYIIIEHUU CTATBY 11 KOHBEHIIAN
[...]

A. IlpenBapurenbHbie Bo3paxkenns [IpaButenncTea

26. Cyﬂ MMpU3HaJI, YTO JUACPHI NAapTUXU PEHIWIIN €€ JIMKBUIUPOBATL CAMU B HAACK/C
n30eKarhb OIMpCACICHHBIX 3(1)(1)€KTOB €C JIMKBUAAIUHN IO PCUICHUIO KOHCTI/ITyI_[I/IOHHOFO cyna,

! Pestome cocraBiieno Muunnarusoil «IIpaBo o0OrmecTBeHHBIX nHTEepecoBy. Ilep. InHOBannonHoro donaa
MPaBOBBIX TeXHOJOTUi, 2004 1.
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TaKk Kak B TAKOM CJIydae 5TO O3HA4yajo Obl 3alpeT Ha OpraHU3aluIo OTJENeHUI B COCTaBe
JPYTHX HOJIUTHYECKNX 00pa3oBaHuii. ITo 00BsICHEHHE TToATBepKIaeTcs ctarberd 108 3akoHa
0 JeATENbHOCTH MOJIUTHUYECKUX MapTHil, KOTOpas, MPEeAOoCTaBIsAs BO3MOKHOCTh MOIUTHYEC-
KHM TMapTHSIM JI00POBOJILHO ce0s1 pacITyCTHBIINM IIPOJIOJKATh CYIIECTBOBAHUE IO TIPHHSATHS
peneHus 0 JIMKBUAAUUH KOHCTUTYIIMOHHBIM CyIOM, HallpaBJieHa Ha 00ECIICYeHUE TOTO, YTO
1os00HbIe MapTUH OYIYT MOABEPIHYTHI BCEM IOCIEACTBHUSIM BTOPOH (OPMBI JTMKBHUIALMH.
Takum 00pa3om, pereHue JINAEPOB JIMKBUIMPOBATE APTHIO HE OBLIO CBOOOHBIM PEIICHUEM,
TaKUM, KaKUM JIOJKHBI OBbUTH OBl OBITH PEIICHMs JINAEPOB U WICHOB 00bEANHEHUH, o/a /a-
IOIIUX MOJ AeicTBUe cTaThy 11.

K tomy xe, xak Cyn yxke orMeTus, ctarbsi 108 3akoHa 0 IeSATEIbHOCTH MOIUTUYECKHUX
HNapTUil IpeaycMaTpUBAeT, YTO [a] COOTBETCTBYIOLIEE PEHICHUE YNOJHOMOYEHHOIO OpraHa
MOJIMTHYECKON TApTHH 00 ee POCITyCKe, IIPHHATOE MOCIIE TOro, KaK ObIIIO MO/IaHO 3asIBICHHE O
JUKBUAALUY ATOH MAapTUH, HE MPUOCTAHABIMBAET Npoueaypy nepen KoHCTUTYIMOHHBIM Cy-
JIOM U HE JIMIIAI0T NOCTAHOBJICHUH O JIMKBUJALMU UX IOPUIUUECKUX MocueacTBuil. U3 atoro
CJIE/LyeT, 4TO, MIOCKOJBKY B COOTBETCTBHU C BHYTPEHHHM 3aKOHOJATEIHCTBOM JJOOPOBOJIBHO
paciylleHHas MOoIUTHYEeCKasi TapTUs IPONOJLKAET CyIIEeCTBOBATh B LENAX €€ MOCIEAYIOIeH
nukBUAanuY KOHCTUTYIIMOHHBIM CyJJ0M, IPaBUTEILCTBO HE MOXKET YTBEpxAaTh nepen CynoM,
YTO MapTHs OoJiee HE CYIIECTBYET, ITOCIE MPUHSATHS PEIICHHsI O CaMOpOCITycKe (CM., mutatis
mutandis, Kolompar v. Belgium ot 24 centsiops 1992 1., § 32 u Open Door and Dublin Well
Woman v. Ireland ot 29 oktsi6ps 1992 1., § 42).

B. CymiecTBo ka100b1
1. Bvino nu emewiamenvcmeo?

27. Bcee Boictynasmue nepen CyioM Ipru3Haili, 9To JIMKBUIAINS TTApTHH PaBHIETCS BMe-
IIaTEJIbCTBY B MPABO WICHOB Ha cBOOOAY accoumnanuii. Cyj Takke pasiernsier 3T0 MHECHHE.

2. Onpasoanno i emeuwamenscmeo?

28. JIroboe BMEIIATENbECTBO BCTYIAET B ITPOTUBOPEUHNE cO cTaThelt 11, ecim oHO He «iipe-
JYCMOTPEHO 3aKOHOM», HE TIpecieayeT OHy WM 0ojee 3aKOHHBIX IeNiel B COOTBETCTBUH C
IIYHKTOM 2 CTaTbU WM HE SIBJISCTCS «HEOOXOIMMBIM B JIEMOKPAaTHYECKOM OOIIECTBE» ISl J0-
CTIDKEHUS ATUX LEesel.

(a) «IIpenycMOTpPEHO 3aKOHOM»

29. BMemarenbCTBO «IPEIyCMOTPEHO 3aKOHOM», MOCKOIbKY KOHCTHUTYLMOHHBIN Cyf,
BBIHOCSI CBO€ pelleHue, ocHOBbIBaNICSA HAa Konctutynuu u crartbsx 78, 81 u 89 3akoHa o ge-
SITENIBHOCTU TIOJIMTHUECKUX MapTHH.

(b) IlpaBomepHas neJb

30. IIpaBUTENBCTBO YTBEP:KIAJIO, YTO BMELIATENIILCTBO MPECIENOBANI0 HECKOIBKO 3aKOH-
HBIX ILIEJICH: TpeoTBpalieHne OECIOpsAKOB, 3aIluTa IIpaB APYTUX JIHL, 3al{Ta HalNOHAIb-
HOH 0e30IaCHOCTH TOCY/AapCTBa, BKIIIOYast TEPPUTOPHATIBHYIO IIEJTOCTHOCTh CTPAHBI.

31. Iaprusi-3asBUTENb OTPHLANA, YTO KOTIA-THOO0 MPEACTABIsIa Yrpo3y TYPELKOMY 00-
HIECTBY.

75



32. Komucceust npenosioxkuia, 4To OcnapiuBaeMble OrpaHUYEHHs TPECIIEy 0T KaKk MUHH-
MYM OJIHY 3aKOHHYIO I1€JIb, OTPaKCHHYIO B ITYHKTE 2 cTaThy 11, a UMEHHO cOXpaHEHHE TeppH-
TOPHAIIEHOH LIEJIOCTHOCTH M, KaK CIE/ICTBHE, 3aIINUTY «HAIMOHAIBHOW O€301acHOCTI.

33. Cyn cornacuncs ¢ MEeHHeM Komuccun o JaHHOMY BOIPOCY.

(¢) «<Heo0x01uMO0 B 1eMOKPATHYECKOM 001eCTBE)»

[...]

(ii) Oyenxa Cyoa

37. Cyn nogyepKuBaeT 4To, HECMOTPSI Ha aBTOHOMHYIO POJIb U 0c0o0yI0 chepy npruMeHe-
Hus, cTaThs 11 momxHa paccmarpuBarbes B cBeTe cratbi 10 KonBeHIuu. 3amura MHEHUN 1
CBOOO/BI WX BBIPKCHHMS SIBISICTCS] OFIHOM M3 1eneil cBoOOabI cOOpaHMii M acColMaIMi, 3a-
KpEeIUIEHHBIX B cTathe 11. DT0 yTBepkaeHHUE ee Ooee MOAXOIUT 0 OTHOUIEHHIO K TOJIUTH-
YECKHUM IapTHsIM B CBETE MX CYNIECTBEHHOI PO B 0OECIIEUCHNH ILTIOpaIn3Ma U HaJulexKa-
mero (PyHKIIMOHUPOBAHUS AEMOKPATHH.

Kak Cyn HeOZHOKpaTHO YTBEp)KAal, JEMOKpaTHs HEBO3MOXKHA Oe3 IUIIopain3Ma.
OcymectBieHre cBOOOABI BBIPAXKEHHST MHEHHS, 3aKPEIUIEHHOTO B cTarhe 10, IpUMEHUMO B
COOTBETCTBHH C ITYHKTOM 2 HE TOJIBKO K «MH(POPMALIUI» UITH «UAESM», KOTOPbIE BOCIPUHUMA-
IOTCSI CIIOKOMHO HMJIM PacCMaTpPHUBAIOTCS KaK OE3BpEIHBIC WIIM BBI3BIBAIOT JIMIIL Oe3pa3inyue,
HO ¥ K TOMY, YTO OpOCaeT BbI30B, TPEBOXKHT, INOKUPYeT. ToT dakt, uTo nercTsus naptuid Gpop-
MHPYIOT YacTh KOJJICKTUBHOTO OCYILECTBICHHS CBOOO/IBI BHIPAKCHUSI MHEHHH, caM 110 cebe
JIaeT MOJMUTUYECKUM MapTUAM BO3MOKHOCTb UCKATh 3aIIUThI 0 cTaThsM 10 u 11 KonBenuun
(eM. neno United Communist Party of Turkey and Others, §§ 42—A43).

38. B nanHOM J1erne mpexk/e BCero JO0JDKHO OBITH OTMEYEHO, YTO B CBOEM DPEIICHHU OT
14 urons 1993 r. o nukBuganuu naptuu KoHCTUTYIIMOHHBIHN Cy/ IPUBEI CIEAYIONIME TPUYH-
HBI: IPOTrpaMMON MapTHU NPETyCMaTPUBAJICS MOAPHIB TEPPUTOPHAIBHON LEIOCTHOCTH TO-
cyaapcTBa M OOIIHOCTH HAllMH, a CJIEOBATeJIbHO, HMEN0 MecTo HapylueHue KoHcrutynun
u crareii 78 (a) u 81 (a) n (b) 3akoHa 0 AEATENBHOCTH NOJUTHYECKUX MapTuid. [lo MHEHUIO
KoHctutynmonHoro cyna, nmporpaMma Oblla OCHOBaHa Ha IPEAIOIOXKEHUH, 4To B Typuun
CYIECTBYET OT/EIBbHBIN HAPOJ KypJIOB CO CBOEH COOCTBEHHOM KyJIBTYpOH U sI3bIKOM. Kypsbl
OBUTH TIpeCTaBICHBI B MPOrpaMMe Kak IPHUTECHSEMbIH Hapoj, YbH JIEMOKPAaTHYECKHUE Ipa-
Ba COBEpPLICHHO UTHOpHUpYoTcs. [lapTus npussiBana KyploB K CaMOONPEIEIEHUIO U TOAe-
p’KMBaa UX MPaBO BECTU «BOMHY 3a HE3aBUCHUMOCTB». Takol B3I TOXKAECTBEHEH B3IVIS-
JlaM TEePPOPHCTHYECKUX OPraHU3aluil 1 CONEPIKUT B ceOe IMOCTPEKATEIECTBO K BOCCTAHUIO.
CrnenoBaTenbHO, 3TO OMPABIBIBAET PELICHUE O TUKBUAALUY MAPTUH.

K tomy ke, KOHCTUTYIIMOHHBIH Cy/1 yCTaHOBHIJI, YTO, BBIABUTAsl TPEOOBAHHUE JIMKBHIH-
poBaTh JlenmapTaMeHT MO JefaM PeIUruy B CBOEH mporpamme (Ha OCHOBE TOTO, YTO J€Na pe-
JIUTHHA JOJDKHBI OBITH 1O KOHTPOJIEM CBOMX PEIMIMO3HBIX MHCTUTYTOB), [lapTust monpeiBa-
J1a IpuHOUI cekyasipuzMa. CoOTBETCTBEHHO KOHCTUTYIIMOHHBIN Cy/ MPUILEN K BBIBOLY, UYTO
HMEJI0 MECTO HapylleHue cTarbu 89 3aKoHa O AEATENBHOCTU MOJIUTHYECKUX MapTHH.

39. B cBere maHHBIX 0oOcTosiTenbeTB Cynl OJKEH NPUHSATH BO BHUMAHHE COJCpIKaHUE
CIIOPHBIX YTBEPIKACHHUH 110 JJAHHOMY BOIIPOCY M OIIPE/ICNIUTH ObliIa JIM ONpaBJaHa JIMKBHIA-
LS MapTuu.

PaccmarpuBas nepssiit Bonpoc, Cyn OI4epKUBAET, UTO KOTa OH MIPOBOJUT CBOM aHANH3,
€ro 3ajaueil He SABJIAETCS 3aMEHUTb CBOMM MHEHHMEM IO3MIUHM HAIMOHAJIBHBIX BIACTEH, HO
MIPOKOHTPOJIUPOBATh COOTBETCTBUE MOJIOXKEHUSIM cTaTbu 11 Tex pelieHuil, KOTopble BIaCTH
BBIHOCHIJIM BO HCIIOJIHEHHWE CBOMX 3aKOHHBIX TosHoMounid. [loctymast Takum obpasom, Cyn
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JIOJDKEH, B YaCTHOCTH, YOEANTHCS, YTO HAIIMOHAIbHBIC BJIACTH OCHOBBIBAJIHM CBOHM PELICHUS
Ha IPUEMIIEMON OLICHKE OTHOCSIIMXCS K JIely (pakTHYECKHX OOCTOSITENBCTB (CM., mutatis
mutandis, neno Socialist Party and Others, § 44).

40. IIpoananm3uposas nporpammy naptuu, Cyq He Hallen HHUYero, YTO MOIVIO ObI CUM-
TaThCs! MIPU3BIBOM K HCIIOJIb30BAaHUIO HACHIINS, BOCCTAHHUIO WM JIF000M ipyroit (hopMoii oTpH-
LaHUS IeMOKpaTHieckuX NpuHIMIOB. 1o muennto Cyna, 3To SBIS€TCS BaXKHEHIINM (akTo-
POM, KOTOPBII HEOOXOMMMO TIPHHATH BO BHUMaHUeE (CM., mutatis mutandis, neno Okcuoglu v.
Turkey ot 8 mionst 1999 r, § 48). Hanporus, B mporpaMme ObliIa Mog4epKHyTa HEOOXOJUMOCTh
COOTBETCTBOBATh JE€MOKPATUYECKUM IpaBUIaM MPHU peaau3alld COOTBETCTBYIOIIErO MONHU-
THYeckoro mpoekra. Cpenu Npodyux MyHKTOB IMPOTrpaMMa yTBEPXKAAET, YTO MapTHsl Mpejyia-
raeT co3JaHne JeMOKPaTHUECKOTO MPEACTaBUTEIILHOTO OpraHa 13 JIelyTaToB, N30paHHbIX Ha
OCHOBE BCEOOIEro M30MpaTeIbHOTO MPpaBa, a TaKkKe MOIAEPKUBACT MUPHOE M AEMOKPATHY-
HOE peIICHHEe KypACKOH MpOOIEMBbI, B CTPOTOM COOTBETCTBHH MEXKIYHApPOIHBIM IPABOBBIM
aKTaM, TaKUM Kak XeJIbCUHCKUHN 3aKII0UUTENbHBIN akT, EBponeiickas KOHBEHIHS MO IpaBaM
yesoBeka 1 BeeoOmast nexnapanys npas 4eaoBeka.

Opnnako [IpaBUTENBCTBO yTBEPKIAET, YTO MAPTUS «OTKPBITO MOIAECPKUBAET BOOPYKEH-
HyI0 O0pBOY, yTBEp)KAasl MyOINYHO, TEM CaMbIM HE OCTaBJISII MECTa COMHEHHSM, UTO TOJIe-
PKHBAET CIPaBEIMBYIO M 3aKOHHYIO OOpHOY JIIO/IeH 3a HE3aBUCHUMOCTh U CBOOONLY M CTOUT
PSIOM C HUIMH B 5TOM OOpBOe».

U xotst Cyxn cuntaer, 4to 3T0 (ppasza JeHCTBUTEIBHO HECET B ceOE YTBEPXKICHUS O HaMe-
PCHUSIX MapTHH BBIIBUTATH ONPEJICIICHHBIC TOJIUTHYECKHE TPEOOBaHMUS, OH HE HAXOIUT B HEM
HHUYET0, YTO MOIJIO NMOOY’K/AaTh K MCIOJIb30BAHHUIO HACWIINS WM HAapyLICHUIO IEMOKpaTniec-
KHX IIpaBUi. B 3TOM OTHOIIEHMH pacCMaTpUBAEMOE YTBEPIKICHNE IPAKTUYECKH HEOTITHUUMO
OT CXOXHX YTBEPXKJECHUH, COAEPIKAILUXCS B IPOrpaMMax OTAEIbHBIX OpraHU3alUH, OIUTH-
YeCKH aKTUBHBIX B APYI'HX cTpaHax-yuacTHuKax Cosera EBpombl.

41. KoHCTUTYLIMOHHBIN CyJ] TaKXKe KPUTUKOBAJ MapTHIO 3a pa3JeIeHHe IBYX HAIUH B CBO-
ell mporpamMme — KypJIOB U TYpPOK — M 3a OTCBIIKY K CYIIECTBOBAHUIO MEHBIUIMHCTB M UX
IIpaBa Ha CaMOOIIPE/ICICHHE — 3a CYET OOLIHOCTH TYpEeLKOro Hapojia M TepPUTOPHAIBHON
LEJIOCTHOCTH TYPELKOr0 roCy1apcTBa.

Cyn 0TMEuaeT, 4To B3SITble BMECTE Pa3/elibl MPOrPaMMBbl MPEACTABISIOT NOMUTUYECKUN
IIPOEKT, LIENbI0 KOTOPOro SIBIISIETCS B LI€JI0M YCTAHOBIEHUE B COOTBETCTBHHU C AEMOKpaTHYEC-
KM IPaBHIaMHU «COIMAIBHOTO TIOPSAKA, 00BEANHSIONIETO KypPICKUH M TYPELKHH HApOIBI».
B nporpamme ycranosieHo, uro [lapTust 1eMOKpaTnu U CBOOOBI MPOBOIUT KAaMITAHHIO TI0
JOOPOBOJIEHOMY COEIMHEHHUIO KypJICKOTO M TypEeLKOro HapoJI0B, KOTOPbIE MPUHUMAIIN ydac-
THE B OCHOBaHWM IoCyJapcTsa. DTo mpasaa, uyTo [lapTust B cBoel mporpamMe oOparaercst K
IIPaBy Ha CaMOOIPEEIICHHE «HALIMOHAIBHBIX WIN PEIUTHO3HBIX MEHBIIMHCTBY, OJJHAKO pac-
CMaTpUBaeMble B KOHTEKCTE ITH CJIOBa HE MOOYKIAIOT JIFOAeH JKkellaTh OTJeNeHus oT Typuumy,
HO CKOpE€e BBIPaXAIOT HAMEPEHHUE MOAUEPKHYTh, YTO MPEJIOKEHHBIN MOTUTUYECKHH TPOEKT
JIOJDKEH OBITH MoJIepKaH CBOOOIHBIM M AEMOKPATHYECKH BBIPRKCHHBIM COIVIACHEM CO CTO-
POHBI KypIIOB.

[To muenuto Cyna, To, 94T0 MOAOOHBIM MOIUTHYECKUI MPOEKT BOCIPUHUMAETCS KaK He-
COBMECTHMBIIl ¢ HACTOSIIIUMH MPUHIUIIAMHU U CTPYKTypaMu Typeuxoro rocyaapcrsa, He 03-
HAUaeT, YTO OH HapyllaeT AeMoKpaTudyeckue npasuia. CaMa cyTh IEMOKpPATUU MIPEIONAraeT
pa3paboTKy 1 00CYKAECHHE PA3TMYHBIX OJIUTHYECKUX MTPOCKTOB, AaXe TEX, YTO CTaBST MO/
BOIIPOC CYIIECTBYIOLIYI0 MOJEIb TOCYIapCTBEHHOTO YCTPONCTBA, IPH YCIOBHHM, YTO 1MO100-
HBIC TIPOEKTHI HE HAHOCAT BpeA camMoil nemokparuu (cM. neno Socialist Party and Others,
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§ 47). DTO NPUMEHUMO TAKXKE U K MPEATOKESHHUSIM NapTUH 10 oTMeHe [lenaprameHTa 1o je-
J1aM pesuruil.

42. HeoOxoauMo MPU3HATH, YTO HEBO3MOXKHO HCKIIFOYUTH TOTO, YTO COOTBETCTBYIOIIHC
YTBEPIKICHHUS MOTYT CKPBIBATh MHBIC MOJUTUYCCKHIE 3aMBICIIBI, OTIIUYHBIC OT ITyOIIUMYHO TIPO-
Bo3nTanraeMbix. OHAKO B OTCYTCTBHE JTFOOBIX KOHKPETHBIX NICHCTBHUI, 3aCTABISIFOIIUX MIPE-
roJiaratb MHOE, HET IPUYMH COMHEBATHCS B UCKPEHHOCTH pOorpamMmbl aptuu. [lapTusi, Takum
o0Opa3om, OblIa HaKa3aHa 10 CyTH 3a OCYIICCTBICHUE CBOCH CBOOOIBI BRIPAXKCHUST MHCHUIA.

43. Cyn OyKeH Terepb ONPEICIHUTh B CBETE BBIIICTICPEUHUCICHHBIX COOOPaKCHUH, MOXK-
HO JIM CYUTATh JINKBHIAIMIO MMAPUU HEOOXOMUMOHN B JEMOKPATHYCCKOM OOIICCTBE, WHBIMHU
CJIOBAMH, OMPEACIHTH, CICIOBaja JH OHA «HECOTIOKHON COIMAbHONH HEOOXOAUMOCTHY» U
ObLTa 7 3Ta Mepa «IPOMOPIMOHATBHA 3aKOHHO TpECiieayeMoi neiam» (cM. aeno Socialist
Party and Others, § 49).

44. B cBere CyLIECTBEHHOW POJIM, KOTOPYIO UTPAIOT MOJIUTUYECKUE MAapTUU B HaAJexKa-
meM QYHKIIMOHUPOBAHUU neMokpatun (cM. nenno United Communist Party and Others, § 25),
T€ UCKJIIOUEHUS], UTO MPUBEACHHI B cTarbe 11, B TOM, UTO Kacaercs MOJUTHUYECKUX MapTuid,
JIOJDKHBI TOJKOBATHCSI OTPAHUYUTEIBHBIM 00pa3oM. TolbKo YOS TUTEIBHBIC U TPEOYIOIIUE pe-
AKIUHM TPUYUHBI MOTYT OIPaBIaTh OTPAHUYCHUE CBOOOIBI OOBCIMHCHUA B OTHOIICHHUH ITap-
THi. B onpenenennn HeoOX0ANMBIX OrpaHMYCHUH B 3HAUCHNH ITyHKTa 2 ctarhu 11y Bricoknx
JTIOTOBAPUBAIOIIUXCSI CTOPOH JJOCTATOYHO HEOOJBIIOW BHEIOOP, KOTOPBIA OBl COOTBETCTBOBAI
CTPOroMy HaJ30py Ha €BPOIECHCKOM YpOBHE, OXBAaTHIBAIOIIEMY U MPaBO, U MPaBONPUMEHU-
TEJIBHYIO MIPAKTUKY, BKIIOUAsl PEeIICHUs, IPUHUMaeMble HE3aBUCUMBIMHU CY/IaMHU.

Hanee, xak Cyn ycTaHOBWI paHee, OlHAa U3 NPUHIUIHAIBHBIX XapaKTePUCTUK IEMOKpa-
THU — BO3MOXKHOCTB, KOTOPYIO OHA MPEIOCTABISCT, PEIlaTh rOCYIapCTBEHHEBIC TPOOIECMBI
MTOCPE/ICTBOM JIHAJIOTa, He MpHOeras K HACHIIHIO, TAKE B TeX CIIydasiX, Koraa Ipo0IeMbl OUCHb
TPEBOXKHBL. J[eMOKpaTHs omupacTcs Ha CBOOOY BhIpakeHHsI MHEHU. C 3TOM TOYKU 3pCHUS
HE MOXET OBITh ONpaBIaHUs MPEISATCTBOBAHHUIO MOJIUTUYCCKON TPYIIIC JIMIIh HA TOM OCHO-
BaHUM, YTO OHA KEJaeT IMyOJINIHO OOCYKIAaTh IOJI0KCHUE YaCTH HACCIICHHS CTPAHbBI U MPH-
HUMATh YYacTHC B MOJIUTUYCCKON JKU3HU HAIUH JUIS TOTO, YTOOBI HAWTU B COOTBETCTBUH C
JIEMOKPAaTHYCCKAMU MPABUIIAMHU PEIICHUS, CIIOCOOHBIC YIOBICTBOPUTH BCEX 3aHHTCPECOBAH-
HBIX Tl (cM. geno Socialist Party and Others, § 45).

45. B Hacrosmiem nene Cyan OoTMEYaeT, 4TO BMEIIATEIIBCTBO OBLIO paJHMKaIbHBIM: Hap-
TUs OBLTA pacIyllieHa HE3aMEUIUTEIIFHO BCTYIAOIIMM B CHITy PEIICHUEM, €€ aKTHBBI OBLIN
JUKBUAUPOBAHBI U IEPEMEIICHBI ipso jure B Ka3HauelcTBO U ee muaepaM ObLIO 3alpericHo
3aHUMAThCSl CXOXKEH MOJUTHUYECKON NEesATeNbHOCThIO. Takue peluTelbHble MEphl JOKHBI
MPEANPUHUMATHCS TOJIBKO B CAMBIX CEPhE3HBIX CIIydasX.

46. Cyn yxe oTMeual, YTO HEeKOTOpbIE pa3/elibl NporpaMMbl MapTHH, MIyCTh U COAEpIKa-
[IMe KPUTHKY M ONpE/ICICHHBIC TPEOOBaHMS, B I[CIIOM HE CTaBAT IO COMHCHHE HEOOXOIH-
MOCTb CJIeZIOBaTh MPUHIUIIAM U IIPaBUIIaM JIEMOKPATUH.

Cyn npuHHMaeT BO BHUMaHUE NPEAbIAYIIHIE Jejla, B YaCTHOCTU CIOKHOCTH, CBS3aHHBIE C
0opp0Ooii mpotuB Teppopusma (cm. neno United Communist Party and Other, § 59). B cBsi3u
¢ otuM [IpaBUTETHCTBO YTBEPKAACT, YTO MAPTHSI HECET YaCTh OTBETCTBEHHOCTH 32 TPOOIIEMBI
teppopu3ma B Typumu. [IpaBUTETECTBO TEM HE MEHEE HE CMOIIIO OOBSCHUTD, KAK TAKOE MOTIIO
OBITH MPH YCIOBHU, YTO ITAPTHUS €I[BA JIX MMEIa BPpeMs MPEANPHHATh KaKHUe-THO0 CyIIeCTBEH-
Hele aericTBus. OHa Obl1a ocHOBaHa 19 okTa0pst 1992 1., epBoe 3asBICHUE O €€ TNKBUIAUN
6bu10 cenano 29 suBaps 1993 1., 1 oHa ObUIA TMKBUIMPOBAHA TIEPBOHAYAIFHO Ha COOpaHUH
yupemuteneii 30 anpens 1993 1. u 3arem KoncturynuonusM cymoMm 14 urons 1993 r. JTrob6as
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MOTCHIIMAIBHASL OITACHOCTh MOTJIA CIICIOBATH JIMIIHh M3 MPOTPAMMBI ITAPTUH, HO TOCYIAPCTBO
HE YCTaHOBWJIO YOCIUTEIBHBIM 00pa30oM, KaK, HECMOTPS Ha MPOBO3IIAIIACMYIO ITPHBEPIKCH-
HOCTB JICMOKPATHH U MHUPHBIM CIIOCO0AaM peIICHUs po0IieM, paccMaTpUBaEMbIC MACCAXKH B
MpoTrpaMMe TTAPTUU MOTIIU ObI pacCMAaTPHUBATHCS KaK 000CTPSIOIIUE IPOOIEMY TeppOpH3Ma B
Typuumu.

47. YauThIBasl BCE BBHIMICIICPEUUCICHHOE, HET HEOOXOIUMOCTH 00pamarkcs K crathe 17,
TaK Kak HHYTO B paCCMAaTPUBACMBIX YTBEPIKICHHUSIX HE JACT OCHOBAHHU IPENIOIarath, 4To
UX aBTOp ommpascs Ha KOHBEHIMIO /IS ydacTus B JACATEILHOCTH, HAIPABICHHOW Ha YyIIpas3-
JHEHHE KaKUX-In00 mpaB mwin cBo0OA, B HEW 3aKperieHHbIX (cM. aeno Socialist Party and
Others, § 53).

48. B 3aximoueHue HEOOXOMUMO YKa3aTh, YTO JHKBUIAIMS MAPTUH ObLIA HEPOIIOPIIHO-
HaJIbHA MPECIICTyEeMbIM IICIISIM U, CICIOBATEIbHO, HE SBISUIACH HCOOXOMUMON B JICMOKPATH-
YEeCKOM 00IIecTBe. DTO 03HAYACT, YTO UMEJIO MeCcTOo HapymieHue ctatbu 11 KonBeHnuu.



MUPOTAY U KAPAKAMSA (PIROGLU AND KARAKAYA)
NPOTUB TYPLUK !

Xanobbl NeNe 36370/02, 37581/02
PeweHune ot 18 mapta 2008 ropa

SI3BIK: aHTTTUACKUI.

KiroueBbie TeMBI:
02PAHUYEHUs. 8 NPABAX UIEeHO8 00beOUHEeHUS.

OcHoOBHBIE (PAKTBI

10 wmronst 2001 r. ryGepuarop M3mupa HampaBui NHCHMO, aJpPECOBAHHOE H3MHPCKOMY
TIPE/ICTaBUTEIBCTBY ACCOIMALMK MIPaB YeJIOBeKa, TpeOyst 4ToObl 13 ee 4iIeHOB, cpean KOTo-
pbIx ObuTa 1 Muxpuban Kapaxaiist, TpekpaTiiim cBoe WICHCTBO B ACCOLMAIINK BCIICICTBHE HX
ydacTusl B HE3aKOHHBIX JeHcTBUSX. B mucbMe Takxke yka3blBanoch Ha To, 4To B anpene 1999 n.
r-xa Kapakaiis yxe 3aep>KuBanach MOJUINEH, OJTHAKO BIIOCIEACTBUH ObUIa OCBOOOXK/ICHA 32
OTCYTCTBHEM JIOKA3aTENbCTB €€ CBS3U C HelleraabHOU opranusanueil «KommyHucTudeckas nap-
tus Typimn / MapKCHCTCKO-JIEHHHCKas! TypeLKast apMusi 0CBOOOXKICHHSI pa0OOUHX U KPECThSIHY.
PykoBozcTBO Accolmanyy OTBETHIIO, YTO OHO HE COOMpaeTCs MOTUNHATHCS, TaK KaK HU OJIMH
13 yKa3aHHBIX |3 WICHOB paHee He MOABEPraliCs Cy/IeOHBIM IPECIICI0BAHUSM, a CIEA0BATEIIBHO,
COIIACHO TYPELIKOMY 3aKOHOJIATeIbCTBY HENb3sl BO3PaXKaTh MIPOTHB X WICHCTBA B KaKOH-JIOO
acconmanmy. [1poTuB 3asBuresnei ObuM BO30YX/ICHBI YroloBHBIE Jiena. B nexadbpe 2001 1. Ge3
TIPOBEJICHUSI KaKMX-JTHOO0 cirymianuii VisMupckuii ¢y BBIHEC OOBUHUTEIIBHBIE TPUTOBOPBI.

B oktsa6pe 2001 1. Accomnmanus mpaB YellOBeKa M HECKOIBKO MECTHBIX HEIPaBUTCIIBC-
TBEHHBIX OpPraHM3alMi NMPHUHSUIM y4yacTHe B JIBMKCHUH Nox HazBaHueM «llinardopma cosna-
TEJBHBIX MPOTECTYIOUIUX MPOTUB BOCHHBIX AEHCTBUID» U CHENAIN KOJJIEKTUBHOE 3asBICHHE
JUIS IPECChl, B KOTOPOM OHHU BBIPA3HJIN MPOTECT MPOTUB PAa3BEPTHIBAHUSA KOHTHHITEHTa aMe-
PHKaHCKHMX BOHMCK B Adranucrane. 3a 3TUM HOCJIEI0BaIa BTOpasi BOJIHA YTOJIOBHBIX Ipeciie-
JIOBaHUI! B oTHOIIEeHNH r->xu Kapakaiis, KOTopble OCHOBBIBAIUCH HA MONOKEHUAX paszaena 34
AxTa 00 acconnanusx u3-3a ee NPUYacTHOCTH K yKa3aHHOMY JIBIDKCHHUIO, TaK KaK IPOKYpOp
MIOCYMTANT, YTO OHO HE MMEJIO 3aKOHHOTO craryca Ha Teppuropun Typuuu. B nexadpe 2001 1.
r-xy Kapaxaiist npusHann BuHOBHOH. OHa oO)kanoBaja MpUroBop, yTBEp Kaasi, B YaCTHOCTH,
YTO KOJUICKTUBHOE 3asBJIECHHE IS IIPECChD» HEJb3sl CUUTATh CIOCOOCTBYIOIIMM CO3IaHHIO
He3aKoHHOU opraHu3anuu. B ¢espane 2002 r. BoImrecTosmas cyaeOHas HHCTAHIIUS OTKIOHU-
J1a KaCCaallMOHHYIO JKaJlo0y.

Pemenune

Cyn mocTaHoBHII, YTO OBUIO JIONYIIEHO HapylIeHUE IyHKTa | cTaThu 6 (IpaBo Ha crpa-
BE/UTMBOE cyneOHoe pa3ouparenscTBo) KoHBEHIMN B OTHOIIEHHN 000UX 3asBUTEIICH, a TaKKe

! Tlep. ¢ auri. DoHIa pa3BUTHS IPABOBLIX TexHOyoruid, 2008 T.

80



Hapymienue cratbu 11 (cBoboxa codpanuit u 00bennHenmii) KoHBeHIIMY B OTHOLIEHUH T-XKH
Kapakaiis B 006CTOSITEILCTBAX YIOMSHYTBIX IPECIICIOBAHNH.

Ucxon nena: umeno mecmo uapywenue cmamou 11 Koneenyuu 6 ommowenuu 2-sicu
Kapaxaiis.

W3BAEYEHUA U3 PELLEHUA

III. O TIPEAITOJTIATAEMOM HAPYIIEHWUU CTATBHU 11 KOHBEHLINA

[-.]

66. [...] [Muxpuban Kapakaiisi| Bo3pa3mia, 9To He OBUIO CMBICIIa OTMEHSTH YWICHCTBO B
OpraHU3aINH YKa3aHHBIX 13 delioBek, BKIFOYas i ee coOcTBeHHOE. OHA yTBEpIKAala 4To, XOTh
OHa ¥ ObLIa 3a/iepkaHa moiuuei B 1999 1., BIOCIENCTBIM €€ OTIYCTHIIN, M Ha TOT MOMCHT B
OTHOIIICHUU He OBLIO 3aBEICHO HU OJHOTO yroioBHOTO aena. Cyx yOoexkIeH B 000CHOBaHHOC-
TU BBICKa3aHHBIX 3asBUTEJIEM apTyMEHTOB I10 MOBOIY TPEOOBaHUs, BEIPAYKEHHOTO B IHCHME
ryoepratopa M3mupa, natuposarrom 10 uronst 2001 . Mcxons u3 BeieckasanHoro, Cyn cuu-
TaeT, UTO MPABUTEILCTBO TypLUHU HE CMOIVIO 1I0Ka3aTh, HA OCHOBaHUH Yero TOCylapCTBEHHbIE
BJIACTH CTPAHBI PACIIONAralii MPaBOM TPeOOBaTh OTMEHBI WICHCTBA 3asSBUTCIS B YKa3aHHOM
Accouuanuu.

[-.]

69. [...] 6but0 Hapywenue crarsu 11 KonBeHumu.



NMPE3UAEHTCKASA NAPTUA MOPAOBUU
(PRESIDENTIAL PARTY OF MORDOVIA)
NPOTUB POCCHUH *

Xanoba Ne 65659/01
Pelwenune ot 5 oktabpa 2004 ropa

SI3BIK: aHTTTUACKU.

KiroueBble TeMBI:
noaumuieckue napmuu / ROIUMUYecKkas 0essmerbHOCb,
80npochl pecucmpayuu / nepepesucmpayui 00beOUuHeHUs.

OcHoOBHBIE (PAKTBI

PecnyOnukanckast 0011ecTBEHHO-TTOIUTHYECKass opranu3anust «l[Ipesunenrckas maprus
MopnoBuny» Obla 3aperucTpupoBaHa MuHHCTEpCTBOM IocTUIIMK MopaoBun. B cBsi3u ¢ npu-
HSITHEM HOBOTO 3akoHa «O0 00IIecTBEHHBIX O0bEAMHEHHSIX» OHA JOJDKHA Oblila BHECTH B
CBOH yCTaB COOTBETCTBYIOIIME M3MEHEHUS U MpoiTH nepepeructpanuto. OQHako B mepepe-
THCTpaIMy i OBbUIO OTKa3aHO MO TOW IPHYMHE, YTO 3asiBUTENb HE CO3aj OTACICHHS B 0O-
Jiee YeM IOJIOBHHE TOPOAOB U paifoHOB MopaoBHH, YTO HEOOXOMUMO [UIsl IPU3HAHMS CTaTyca
«pecIryOIMKaHCKHIY, a TAKXKE B CBSI3H C TEM, UTO B YCTaBE 3asIBUTEIISI HE YUUTHIBAIOCH TPEOO-
BaHUE, IPEABSIBIIEMOE 3aKOHOM K MAPTUU, UMETh B KaU€CTBE OJHOM U3 LieNel 1eATeTbHOCTH
ydJacTue B TIOJIMTUYECKOH KHU3HHU 00IIecTBa U B BEIOOpaAX.

[Tocne ucreuenus: cpoka nepeperucrpauu MuHtoct MopnoBuu odpatuicst B Cya ¢ 3a-
SIBICHUEM O JIMKBHJIAIMM MAapTHH HA TOM OCHOBAaHHMM, YTO OHA HE MPOLLIA IePePerucTpaIim.
Cyn npu3Ha 0TKa3 B HEPEpEerucTpaLuy 3assBUTENs HE3aKOHHBIM M IIpeAnucal MUHIOCTY Ipo-
U3BECTU MEPEPErtucTPalnio, OJHAKO UCIIOIHEHHE JAaHHOTO PEIICHUS 0Ka3alloCh HEBO3MOXK-
HBIM B CBSI3H C OUYEPEIHBIMHU MU3MEHEHUSMU 3aKOHOAATENbCTBA. COMIaCHO HOBOMY 3aKOHY HE
JIOITyCKAETCs CO3/1aHUE PETHOHAIBHBIX MOJUTUYECKUX MApPTUH.

3asBUTENb yTBEPXKJAET, YTO OTKA3 BIacTell MPOM3BECTU MEPEPErHCTPALUI0 B KadecTBE
TIOJIUTHYECKON MTApTHU MTPOTUBOPEUMIT 3aKOHO/IATEIBCTBY M HE ObLII HEOOXOJMMBIM B JIEMOK-
parmyeckoM obmiecTBe. B CBsI3M ¢ OTCYTCTBHEM PErncTpanuy MapTHs He OCYIIECTBIIsIIA CBO-
el e TeTBPHOCTH B TeUeHHE OoJiee Tpex JIET, He MOIvIa y4acTBoBarh B BeIOOpax 1999 rona, a B
2002 roxy He ObLIa JIOMTyIIEHA K IEPEPETHCTPALINY U3-3a N3MEHEHHS 3aKOHOATEIIbCTRA.

Pemenue

Cyn npu3Hai, 4To paccMaTpuBacMble Mepbl HAHECIH YIIEepO 3asBUTEIIO, MOCKOJIBKY, KaK
1 OBUIO 3asBJICHO, OHAa HE MOIIa ()YHKIMOHUPOBATh B TEUCHUE 3HAUUTEIHLHOIO MEPUO/Ia Bpe-
MEHH M Yy4acTBOBaTh B PErHOHAIBHBIX BbIOOpax. OH TakKe cuesl HECOMHEHHBIM, YTO paccMar-
pHBaecMoe BMEIIATEIbCTBO HE OBIIIO «IPEIHCAHO 3aKOHOM.

HUcxon nena: umeno mecmo napyuienue cmamou 11 Konsenyuu.

! Tlep. ¢ aHryI. mpeaocTaBieH ynonHoMoueHHBIM Poccniickoit ®exneparuu npu EBponeiickoM cyzae o mpa-
BaMm uesioBeka 1. JlanreBbIiM.
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W3BAEYEHUA U3 PELLEHUA
[. MPEAITOJIATAEMOE HAPYIIEHHWE CTATBU 11 KOHBEHI

25. IapTus-3asBUTENb yTBEPKAANIA, UTO OTKA3 BIACTEN B IEPEPErucTpalvy ee B KauecTBe
MOJIMTHYECKON MapTHH HapyLIMI HaMOHAJIBHOE 3aKOHOJATEILCTBO M HE OBLT HEOOXOANM B
JIEeMOKpaTHuecKoM odmiecTse. TakuMm 00pa3oM, OH MpeACTaBIs cO00H HE0OOCHOBAaHHOE BME-
IIaTEIbCTBO B €€ MPaBO Ha CBOOOAY 00beANHEHUH B Hapymenue cratbu 11 Konsennuu [...].

26. Bnactu Poccuiickoit @enepanuy B CBETe BbIBOJOB HAllMOHATIBHBIX CyHOB MPH3HAIM,
YTO OTKa3 B MIEPEPErHCTPaLNy APTUU-3aBUTEIS U €€ POCITYCK ObLIM He3aKOHHBIMU. O/IHAKO
OHH YTBEpXKJalH, YTO MPaBO MapTUU-3aABUTEI, 3aKperuieHHoe crarbell 11 KonBennuu, Ha-
pylIeHO He ObUIO, MOCKOJNBKY Npe3unuyM BepxoBnoro cyma Pecryommkn Mopaosust, pac-
CMOTpEB JIeJI0 B HA/I30pPHOIM MHCTAHIIMM, TPU3HAIN 3TOT (DaKT U CAaHKIMOHHPOBAI 5 CEHTAOPS
2002 r. mpoBeieHHE PErHUCTPALUU TaPTUU-3ASIBUTEIIS.

27. TlapTus-3asBUTENb HE comlacuiach ¢ JoBojamu Biactei Poccuiickoit ®enepauuu,
CChUIAsiCh Ha TOT (PaKT, YTO BBUJY OTCYTCTBHSI PETHCTPAIIMM OHA HE MMeJla BOSMOXKHOCTH
(DYyHKIIMOHMPOBATH B TeYEHUE OOJIee TPeX JIET, He CMOIVIa IIPUHSTH y4acTHe B BIOopax 1999
rojia u 4To, 6osee Toro, OHa y)e He MOIJIa MoJIy4uTh perucrpanuto B 2002 romy 1o npuynHe
TIPOM3OMIE/IIINX 3aKOHOAATEIbHBIX U3MEHEHUH.

28. EBpomneiickuii cya HamoMHWI, 94To cTaThs 11 KoHBeHIMM npuMeHseTcs K 00beIu-
HEHMsAM TakuM, Kak nonutuueckue mapruu (cM. Ilocranosnenue EBpomeiickoro cynma mo
neny «OObennHEeHHass KOMMYHUCTHUECKast Taptust Typimu u ap. npotus Typuuwu» (United
Communist Party of Turkey and others v. Turkey) ot 30 suBapst 1998 1. u IlocTanoBnenue
EBporneiickoro cyna no neny «Cornuanuctnieckast maptust u ap. npotus Typuum» (Socialist
Party and others v. Turkey) ot 25 mast 1998 1), Tem Oosee K mapTHH, TakoH, KaK MapTHs-3asBU-
TeNb, KOTOpask He MOA03PEBAETCsI B MOAPBIBE KOHCTUTYILIHOHHOTO CTPOSI FOCYIapCTBa.

29. EBpormeiickuii Cyq Tak)Ke HaIlIOMHHII, YTO OTKa3 B PETHCTPALIMN OOBETUHEHHS MOXKET
IIPE/ICTABIATh COOOH BMEIIATEeNLCTBO B OCYIIECTBIEHHE TpaBa Ha cBOOOAY OObeIMHEHHH
(cm., inter alia, [TocranoBnenne EBporneiickoro cyaa mo aeny «Cumuporyioc u Ap. IpOTHB
I'permny (Sidiropoulos and others v. Greece) ot 10 urons 1998 ., §§ 31, 40).

30. Hanee EBponeiickuii cyn oTMeTHII, 4To 10BoAbI Biacteld Poccuiickoit denepaunu ot-
HOCHUTEJIBHO OTMEHBI OTKa3a B MePEPErucTpaliuy NapTUU-3asIBUTENS SIBISIIOTCS TIOBTOPEHUEM
UX IpeBAPUTEIbHBIX BO3PAKEHHH, PACCMOTPEHHBIX U OTKIOHEHHBIX EBponeiickuM cynoM B
ero Pemnrennu no Bonpocy npuemiieMoct ot 9 centsiops 2003 .

31. EBpomneiickuii cyq nmpHu3HANI, YTO paccMaTpuBaeMble MEpPbI JOJDKHBI ObIIIM MOBIUSTH
Ha MapTHIO-3asBUTENS, KaK €10 U yTBEP>KJaJIOCh, TOCKOJIbKY OHA HE UMeJa BOSMOXKHOCTH CY-
IIECTBEHHBIH MepHOJ BpeMeHH (DYHKIIMOHUPOBATh U HE MOIVIA y4acTBOBATh B PETHOHAIBHBIX
BbIOOpax. bosee Toro, HaHeceHHBIH yuiepd HE MOXET OBITh BOCIIOIHEH, IIPHHUMAsl BO BHHU-
MaHHe TOT (haKT, YTO COTIACHO JICHCTBYIOIEMY 3aKOHOJaTenbCTBY Poccuiickoit ®eneparn
NapTHs-3assBUTEIb HE MOXKET OBITh BOCCTAHOBIICHA B €€ IEPBOHAYAIILHOM BHJIE.

32. B HacrosimieM siene He OCIIapuBacTCs, YTO TAKOE BMENIATEIbCTBO HE OBUIO «HA OCHO-
BaHMU 3akoHa». [Ipuas k sTomy BbIBOAY, EBponelickuii cyq He BHAMT HEOOXOAMMOCTH pac-
CMaTpHUBaTh, OBIIN JIU B HACTOSIIIIEM JIeJIC BHITTOJIHEHBI YCIOBHS, 3aKpEIJICHHBIE B ITyHKTE 2
crarby 11 KoHBeHIINH, a IMEHHO ITPECIIEI0BAJIO JIM BMEIIATEILCTBO 3aKOHHYIO 1Ieb U OBLIO
JIM OHO HEOOXOMMO B IEMOKPAaTHYECKOM OOIIECTBE.

33. Takum 00pa3om, UMeNo MecTo HapylieHue crarbi 11 KonseHmmu.
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PEKBEHbH (REKVENYI) MIPOTUB BEHIPUM

Xanoba Ne 25390/94
Pewenne ot 20 mana 1999 roaa

SI3BIK: aHDIMHCKUH, (paHIly3CKUHL.

KiroueBbie TeMBI:
02PAHUYEHUs. HA YTIeHCNBO 8 00beOUHEHUSX OJisi OMOCIbHBIX KAMe2opull iuly.

OcHoOBHBIE (PAKTBI

SaKOH, BHOC?[HII/Iﬁ NonpaBKu B KOHCTI/ITyIII/IIO BCHFpI/II/I, 3anpeniacT npeaAcCTaBUTEIIAM
BOOPYIKCHHBIX CHUJI, MOJHUIUN U OXPaHHBIX CJ'Iy)KG MPUCOCANHATHCA K J1F000H MOJTUTHYECKOM
napTuu 1 OBITH BOBJICUEHHBIMU B KaKyIO-J'II/I6O MOJUTUYCCKYIO ACATCIBbHOCTD. 3asBUTEIb SB-
JIAJICS HOHHHCﬁCKHM U TNIaBOH HOHHHCﬁCKOFO COro3a.

Pemenune

Cyn nocuuTall, 4To OrpaHMYEHUE UMENIO CBOEH 1ebI0 IEMOTUTU3UPOBATh MOIUILICHCKHE
CWJIBI U T€M CaMbIM COJCHCTBOBATh YTBEPKACHUIO U MOAACPIKAHUIO ILTIOPAIUCTUUECKON Jie-
MOKpAaTUH, TaK KaK UMETh MMOJIMTUUYECKH HEUTpaJIbHbIE MMOJIUIEHCKIE CUIIBI — 3aKOHHAS LEIb
JO0OT0 IEMOKPATHYECKOro o0IecTBa. Mepbl, IPUHSTHIC sl 3AIIUTHI MOJUIIEHCKUX CHIT OT
MPSIMOTO BO3ACMCTBUS MOJUTUKU, MOTYT PAaCCMaTPHUBATHCS KaK OTBEUYAIOLINE «HEOTIOXKHOM
COLMAILHOW HEOOXOIMMOCTH» B JIeMOKpaTtudeckoM obmiectBe. [lomuielickue (hakTHuecku
OCTaBAJIMCh YIOJHOMOYEHHBIMHU MpPEIINPUHUMATL HEKOTOpbIE NEHCTBHS, JAIOLIUE BO3MOXK-
HOCTh UM YETKO BBIPAXKATh UX MOJUTUYCCKHUEC B3IVISIBI U MIPEAOYTCHUS. B 3THX 00CcTOSATEIH-
cTBax cdepa u 3pdekT ocmapruBaeMbIX OrpaHHYCHHUN MPU OCYIICCTBICHUHM CBOOOIBI BHIpa-
JKEHUSI 3asBUTENSI HE MPEACTaBIsIIOTC upe3MepHbIMU. Cyll OCTAHOBWII, YTO JEJIO JOJKHO
paccMaTpUBAThCs CICAYIOIIAM 00pa30M: 3alUTa INYHBIX MHCHUI, oOecIieueHHas ctarbeit 10,
SIBIISICTCS OMHOW W3 1esield cBOOOBI COOpaHUA M acCOLMAIINY, KaK YCTaHOBJICHO B cTaThe 11.
[To MHEHUIO cy/a, BRI3BIBAIOIICE COMHEHUE MOJIOKEHHIE OBLIO «IIPABOMEPHBIMY» U TIOCTATOYHO
SICHBIM, YTOOBI IaTh BO3MOXKHOCTB 3asSBUTEIIO YIPABIATH CBOUM ITOBEIICHUEM.

Ucxon nena: napywernus cmamou 11 Konsenyuu He OvL1o0.

W3BAEYEHHUA U3 PELLEHUA

[. MPEAITIOJTIATAEMOE HAPYIIEHUE CTATHU 11 KOHBEHIINN

[...]
B. Ouenka Cyna

58. HecMOTpst Ha aBTOHOMHYIO POIIb B 0COO0YIO0 cepy MpUMEHEHUs, cTaThst 11 momk-
Ha B HACTOSIIEM Jele Takxke paccmarpuBarbes B cBere cratbu 10. Kax Cyp ykassiBan B

! Pestome cocraieno Vuunnarusoii «llpaBo obumecTBeHHBIX HHTepecoBy. [lep. donpa pa3BuTHS IPaBo-
BBIX TexHOJorui, 2008 .
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TIPE/IIIECTBYIOLIMX PEHICHHSIX, «3aIUTa JIMYHBIX MHEHNH, oOecniedenHas crarbeit 10, siBister-
s OJTHOM M3 1iesiel cBoOOIbI COOpaHUii M acCOLMAINii, 3aKpeIIeHHBIX B cTaThe 11» (cM. erno
Vogt, § 64).

59. Tlocnennee npennoxkeHue MyHkra 2 ctatbu 11, KOTOpoe, HECOMHEHHO, IPUMEHUMO B
HACTOSIIIEM JIeNIe YIOJIHOMOYHMBAET TOCYJapCTBA Hajararh «IIpaBOMEpPHBIE OTPAHUYEHUSD» Ha
ocylIecTBIEHHE 1paBa Ha cBoOoay acconmanuu wieHamu nommiun. Kak u Komucens, Cyn
CUHUTAET, YTO TEPMHUH «IIPABOMEPHBII» B 3TOM IPEIIOKEHNH yKa3bIBaeT Ha CaMy KOHIICTILIHIO
MIPaBOMEPHOCTH, K KOTOpoi oOpainaercsi KoHBEHIMS U B IPYTHX CBOMX TOJIOXKEHHSX, KOTA
UCTIONIb3YET TAKHE JKE MM CXOXKHE BBIPAXKEHHSI, B YACTHOCTH BBIPAXKEHHS «B COOTBETCTBHH C
3aKOHOM» U «IIPEIyCMOTPEHHBIE 3aKOHOM», COJCpIKallfecss BO BTOPBIX IMyHKTax crareil ¢ 9
o 11. Kak yxe ynoMuHanoce Bblllie B OTHOLIEHUU cTaTby 10, KOHLIENLUS TPAaBOMEPHOCTH B
KonBeH1nu Hapsity ¢ yTBepKIeHHEM HEOOXOIMMOCTH COOTBETCTBOBATh BHYTPEHHEMY IIPABY
TaKXKe BKIIOYaeT B ceOe KadecTBeHHbIC TPEOOBAHMS K BHYTPEHHEMY IIpaBy, TAKHE KaK Ipe-
CKa3yeMOCTb U B L[EJIOM OTCYTCTBHE MPOU3BOIBHOCTH B TOJIKOBAaHUU U IPUMEHECHHU.

60. Takum oOpa3oM, 10 TeX Mopa MoKa 3asBUTEIb KPUTUKYST OCHOBAHHS Ul 00Xaiy-
€MOT0 OTpaHWYCHMs BO BHyTpeHHeM npase, Cyx OyneT mopdepKuBaTh, YTO HAIIMOHAIBHBIM
BJIACTSIM IVIaBHBIM 00pPa3oM HaJUIC)KUT MHTEPIPETUPOBATh M NPUMEHATH BHYTPEHHEE MPaBo,
OCOOCHHO €CII €CTh HEOOXOJMMOCTh HCTOJKOBBIBATH COMHHUTEIBHBIC MOMEHTHI (CM. JIENIO
S. W.v. United Kingdom ot 22 nosiopst 1995 r, § 36, n npusenennoe panee aeno Chorherr and
Cantoni). B Hacrosiiem 1ene, 0JJHAKO, 3alPeT Ha WICHCTBO B MOJIUTHYECKON MApTUH YIS TO-
JMLEeHCKNX, 3aKperieHHbii B cratbe 40/B § 4 Konctutynnu, Ha caMoM jiesie HeoTHO3HaveH,
1 KaXX€TCS COMHHTENBHBIM, YTO 3aKOHOAATEIbCTBO, MPEICTABICHHOE MPUMEPHO YETHIPHMS
rogamu panee (npasuio 433 Jlekpera Homep 1/1990 ot 10 stHBaps 1990 1), Morio ObI Kak-To
3aTPOHYTH NPEIEIIbl ICHCTBHS JaHHOTO 3ampeTa. B atux obdcrosrenscrBax Cya NMPUXOIUT K
BBIBO/IY, YTO IIPABOBHIE TO3HUIIMH BEIPAYKEHBI JOCTATOYHO SICHO JUISl TOTO, YTOOBI 3asBUTEIb MOT
peryJmpoBarb CBOE IOBEACHHE, M YTO TPeOOBaHNE K MPE/ICKa3yeMOCTH HOPM B JTIOCTaTOYHOM
Mepe ynosieTBopeHo. bonee Toro, Cyn He HaXOAUT OCHOBAHWH JUISl TIPU3HAHMS TTPOU3BOJIb-
HBIM OTpaHMYEHUs Ha OCYIIECTBICHUE 3asBUTENIEM CBOOOIB 00beanHeHui. OcnapuBaemoe
orpaHHYeHue ObUIO, TAKUM 00pa3oM, «IIPaBOMEPHBIM» B CBETe IyHKTa 2 ctaTtbu 11.

61. HaxoHner, HeT HEOOXOIMMOCTH B HACTOALIEM JICJIC pa3periarh CIIOPHBIA MOMEHT, CBS-
3aHHBIHA C TeM, B KAKOH CTETICHN BMEIIATEILCTBO (B COOTBETCTBUH CO BTOPBIM MPEITIOKECHUEM
ImyHKTa 2 cTareu 11) noanagaeT noj uHbIE KPUTEPUH ITOMHMO 3aKOHHOCTH, IEPEUUCIICHHBIE B
MEPBOM MPEII0KEHUH TOTO K€ MyHKTa. B COOTBETCTBUY C TEMH K€ MPUUMHAMU, KOTOPBIE CYH
y’Ke Ha3BaJ MPUMEHUTENBHO K crathe 10, Cy cunTaer, 4To B JII0OOM Cilydae BMEIIaTeIbCTBO
B CBOOO/y OOBEIMHEHHH 3asIBUTEIISI COOTBETCTBYET YCTAHOBJICHHBIM YCIIOBUSIM (CM., mutatis
mutandis, IpUBEICHHOE BhIIIE feno Vogt, § 68).

62. TakuMm 00pa3oM, BMEIIATEIbCTBO MOJKET CUMTATHCS OMPABIAHHBIM B COOTBETCTBHH C
myHKTOM 2 ctarbu 11. CooTBETCTBEHHO, HAapylIeHust cTaThi 11 He ObLT0.



CAWEHTOAOIMYECKASA LLEPKOBb MOCKBbI
(CHURCH OF SCIENTOLOGY MOSCOW)
NPOTUB POCCHUH *

Xanoba Ne 18147/02
PeweHwne ot 5 anpena 2007 ropa

SI3BIK: aHTTTUACKU.

KiroueBbie TeMBI:
PENUSUO3HBLE OP2AHUZAYUU,
60NpPOCHL pecucmpayuu / nepepeucmpayuil 00veOuHeHus.

OcHoOBHBIE (PAKTBI

3asBUTEIb )KAI0BAJICS Ha OTKa3 HAIIMOHAIBHBIX BIIACTEH B Y/IOBIETBOPEHHH €TO 3asIBIICHHS
Ha MePeperucTpanuio B KauecTBe IOPUINUECKOTO JINNA. 3asiBUTENh ObLT OPUIIHAIBHO 3aperu-
CTPHPOBAH B Ka4eCTBE IOPUANIECKOro Jnia B coorBeTcTBUU ¢ 3akoHOM PCDPCP «O cBobone
BepoucnoBenanus». Hoeiid 3akon «O cBo0Oe COBECTH U O PEIUTHO3HBIX 00BEIMHEHUSIX)
00513bIBaIT BCE PEIIMIMO3HBIC OpraHU3alUK, KOTOPBIM paHee ObUT MPEJOCTABIICH CTAaTyC FOpH-
JIMYECKOTO JINIA, IPUBECTH YUPETUTEIILHBIC IOKYMEHTBI B COOTBETCTBUE C 3aKOHOM U IPOUTH
TIepepEeTruCTPALNIO. 3asBUTEINb M0/1aJ 3asBJICHHE Ha TIEPEPErUCTPaLNIO, OTHAKO YIIpaBICHUE
IOCTHLIMH T. MOCKBBI OTKa3aJlo eMy Ha TOM OCHOBAaHHUH, YTO €T0 LEJIU U AEATCIBHOCTh MPOTH-
BOpeYaT TpeOOBaHUAM 3aKOHA O PEJTUTHH U YTOJIOBHOTO KOZIeKca (B OTHOLICHHH TOTAITHETO
MIPe3nICHTa OpraHU3alnU-3asBUTEIIS BEIOCh PaccieJOBaHUE YroJIOBHOTO jaena). B ymosiuer-
BOPEHUH BTOPOTO 3asBJICHHS O TIEPEPETUCTPALINY TAKKe OBUIO OTKa3aHO MO (OpMaIbHBIM OC-
HOBaHMSIM, IPUUEM YTIpaBJIeHHEe I0CTUIIMN OTKA3aJI0Ch 1aTh pa3bsicHEHUs. TpeThe 3asiBIcHUC
He OBUIO MPUHSTO MO NMPHYMHE «HEKOMIUIEKTHOCTH JIOKYMEHTOBY», TakKe 03 pa3bsCHEHHMSI.
Tem BpeMeHEM YCTaHOBJIEHHBIH 3aKOHOM CPOK JUIsl IIEPEPErHCTpallMi HCTEK. 3asBUTENb 11
pas3 IbITaJICs O/IATh 3asiBJICHUE, TIOITYTHO 00XKalTysl OTKa3bl B HAIIMOHAIBHBIX Cy/laX.

Pemenue

Cyn oTrMmeTun, 4TO 3asBUTEIb HE CyMeJ MOJIYyYUTh MEpPEeperucTpaluio, npeaycMOTpeH-
HYI0 3aKOHOM O PEJIUTUH, U BCIEACTBHE 3TOT0 MOAJIexKan MMKBuaanuu. Y xota nocnenyromiee
nocTaHoBiIeHUEe KOHCTUTYLIMOHHOTO CyJa YCTPAaHWIO HEMOCPEICTBEHHYIO Yrpo3y JHMKBHJA-
LUK 3asBUTEIS, OYEBHIHO, YTO €r0 NMPaBOCIIOCOOHOCTh OTIIMYACTCS OT NMPABOCIIOCOOHOCTH
TeX PEeJIMTHO3HBIX OpPraHU3allMii, KOTOPbIE MOTY4YHUIN CBHIETEILCTBA O Mepeperucrpauuu. B
YaCTHOCTHU, OTCYTCTBUE TIEPEPETUCTPALIH CTAJI0 OCHOBAaHHEM JJIsl OTKa3a B PErHCTPALUH 10-
MIPABOK K yCTaBy U MPUOCTAHOBICHUS PETHUCTPALUU PEIUTHO3HON rasersl. Cya yCTaHOBHI,
YTO NOI0OHAsI CUTYALUsI CBH/IETEIILCTBYET O BMEIIATEIECTBE B IPABO PEITMTHO3HOM OpraHu3a-
LUK Ha cBOOOY 0OBEIMHEHMsI, @ TAK)KE B €T0 IIPaBO HA CBOOOY PENTUTHH, TIOCKOJIbKY 3aKOH

! Hep C aHTJI. HCKOMMEPUYECKOI'0 IMMapTHEPCTBA «CrnaBsitHCKUHT HpaBOBOI)'I LHEHTPY.
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O PCJIMTHU OIPAaHMYUBACT BO3MOKHOCTH PEIMTHO3HOW OpraHu3aimy 0e3 craryca HopHInie-
CKOTO JIMIIa OCYILIECTBIISATh BCE BUJBI PEIMTHO3HON nesrenbHocTU. [losTomy Cyn cuen, 4to
HMMeEJI0 MECTO BMELIATEeNIbCTBO B MpaBa 3asBuTeNs no crathe 11 KonBeHmu, paccMoTpeHHOM
B CBETE CTAaThH 9, U YTO MPUYHHBI, IPUBCIICHHBIC HAIIMOHAIBLHBIMH BIACTIMH B 000CHOBaHUC
0TKa3a B TICPCPETUCTPAINH 3asBUTEIIS, HS OBLTH OCHOBAHBI Ha 3aKOHE.

Ucxon nena: umeno mecmo napywenue cmamou 11 Konsenyuu.

W3BAEYEHUA U3 PELLEHUA

64. 3asBuTenp xanyercs, cchuiasch Ha ctarbu. 9, 10 m 11 KonBeHuuu, Ha TO, YTO OH
OBUT TIPOHM3BOJIBHO JIMIICH CTaTyca IOPUIMYSCKOTO JIMIIA B pe3ylbTare OTKa3a B €ro repepe-
TUCTPAllMU B Ka4e€CTBE PEIUTHO3HON opranuzanuu. Cya HallOMUHAET, YTO B HEJaBHEM Jelie
OH paccMaTpuBall MOIO00HYIO MO CYNISCTBY Kaio0y 00 OTKa3e B MEPEPErHCTPALIUH PEITUTH-
03HOM OopraHu3aluu ¢ TOUYKH 3peHus cratbu 11 KoHBEeHIIMU ¢ yueToM MONOKeHUN cTaTthu 9
(cm. «MockoBckoe otaeneane Apmun Criacenus npotuB Poccumy», Ne 72881/01, §§ 74 u 75).
Cyn o0OpaiaeT BHIMaHHE Ha TO, YTO PEIMTHO3HAS IIPUPOJA 3asSBUTEIS HE OCIIapHBajach Ha
HAIIMOHAJIFHOM YPOBHE M UTO 3asBUTEIb O(UIHATHHO MPH3HABAJICS B KAYECTBE PEITUTUO3HOMN
opranmzaiuy ¢ 1994 rona. B cBere aToro Cy NpUXOIUT K BBIBOLY O TOM, YTO XKaJlOObI 3as1BH-
TeJs OJUIekKAT PACCMOTPEHHUIO ¢ TOUKHU 3peHust cTarbu 11 KoHBeHIIMU ¢ yuyeToM MojaoKeHun
craTtbu 9.

B. Ouenka Cyna

1. Obwue npunyunwvi

71. Cyn oOparaeT BHIMaHUE Ha CBOKO CIOKHBIIYIO MIPELCACHTHYIO MPAKTHKY, COIIACHO
KOTOpOH oxpaHsiemas ctatheil 9 KoHBeHIIMU cBOOOIa MBICIIH, COBECTH M PEJIUTHH SIBIISCTCS
OJTHOHM U3 OCHOB «JIEMOKpATHYECKOro odmecTBa» B cMmbiciic KoHBeHImu. B cBoem penuruos-
HOM HM3MEPEHUH 3Ta CBOOOA SIBIISICTCS OTHUM M3 TEX KH3HEHHO BaXKHBIX DIIEMCHTOB, KOTOPBIC
OTIPENEIISIOT JINYHOCTh BEPYIOIIUX W UX MHPOBO33PEHHUE, HO OHA TaKXKE SIBISICTCS IICHHBIM
JIOCTOSIHUEM aTEUCTOB, aTHOCTUKOB, CKEIITHKOB W Oe3pa3nnyHbiX. OT Hee 3aBHCUT TOT ILIHO-
panu3M, MPHUCYIINA TEMOKPATHICCKOMY OOIIECTBY, KOTOPBIH OBLT 3aBOCBAaH TOPOTOI IICHOMH
Ha MPOTSHKCHUU CTOJICTHI (CM. 1eo «beccapabckas MUTPOTIONUS U JIp. MPOTHB MOIOBBD»,
Ne 45701/99, § 114).

72. XOTs pemuruo3Has CB00Oa SBISIETCS B IIEPBYIO OYEPE/Ib BOIPOCOM JIHYHOU COBECTH,
OHa TaKXKe IMOJPa3yMeBACT CPE/IH MPOIETO CBOOOY «BBIPAXKATh [ CBOM | pEIIMTHO3HBIC TyBCTBAY
JIMYHO WK cO00IIa ¢ IPYTUMHU, TYOIHIHO JTHOO0 B KPYTy coBepyromux. [I0CKOIBKY pelnuruo3-
HBIC OOIIMHEI TPAUIIMOHHO CYIIECTBYIOT B ()OPME OPraHU30BaHHBIX CTPYKTYP, CTaThIo 9 cie-
JIyeT TOJIKOBaTh B cBeTe cTaThil 11 KoHBeHIMM, KOTOpasl 3allIUIIACT KU3Hb OOBCIUHCHUN OT
HEOIPABIaHHOTO BMEIIATEIhCTBA CO CTOPOHBI rocynapctBa. C 3TON TOYKH 3pEHUS IIPABO Be-
PYIOLIHX Ha CBOOOY PEIHIHH, KOTOPOEC MOIPa3yMEBacT MPaBO Ha MPOSBICHUC PEIUTHOZHBIX
yOeKICHUI COBMECTHO C JIPYTUMHU, BKIIIOYACT B CeOs M OKUIAAHUE TOTO, YTO BEPYIOIIHE CMO-
TYT CBOOOTHO OOBCIUHSITHCS O€3 MPOU3BOILHOTO BMEIIATEIBCTBA CO CTOPOHBI TOCYIapCTBa.
Ha camom jnerne aBTOHOMHOE CYIIIECTBOBAHUE PEITUTHO3HBIX OOIIUH SBISICTCS HEOTHEMIICMOMN
YacThIO TUTIOPATN3Ma B JICMOKPATHYCCKOM OOIIECTBE, a TIOCEMY ATOT BOIIPOC COCTABIISCT Cep-
JIICBHHY TOM 3alUTHI, KOTOpas MPEAyCMOTpEHA CTaThel 9. BhIsSBIICHHAS TIPEICICHTHOW IpaK-
ko Cyna 00sI3aHHOCTB TOCYIaPCTB 110 COOTIOJICHAIO HEHTpaIuTeTa U OCCIIPUCTPACTHOCTH
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[0 OoTHOIIEHMIO K Pa3IMYHBIM BEPOUCIIOBEAAHHSIM M MX OOBEJANHEHUSIM| HECOBMECTUMA C
OCYIIECTBICHHEM TOCYIapCTBaMU KaKMX-JTHOO0 MOJHOMOUYHH 0 OLEHKE JIETMTHMHOCTH PEJIH-
THO3HBIX YOKICHUI (CM. IIUTUPOBaHHOE BhIIIIE 1eio beccapabekoit murpomnonnu, §§ 118 u
123, a taxxe aeno «Xacan u Yaym npotus bonrapum», Ne 30985/96, § 62).

73. Cyn TakKe HaIllOMHHAET O TOM, 4TO ITPABO CO3JaHUSI OOBETMHEHHH SIBIISICTCS COCTaB-
HOM 4acTbIO MpaBa, 3aKperuieHHoro B crarbe 11. To, uTo rpakaaHe HOMKHBI HMETh BO3MOXK-
HOCTb yUPEXIATh IOPUANIECKHUE JINIA, TO3BOJISIONINE UM JICHCTBOBATH COBMECTHO B 00IaCTH
MX OOIIMX MHTEPECOB, SIBISICTCS OJHUM M3 HauOoiee Ba)KHBIX aCIEKTOB IpaBa Ha cBOOOIY
o0BeIMHEHHsI, 6€3 KOTOPOTO 3TO MPaBO OBLIO OBI JHIIEHO BCSKOTO cMbicia. To, KakuM o0pa-
30M 3Ta cB00O/A 3aKPEIUISAETCS B HAI[MOHAJIBHOM 3aKOHOJATENILCTBE, a TAKXKE e¢ MpaKThiec-
KO€ IPUMEHEHUE BIACTSIMU MTOKA3bIBAET COCTOSHUE AEMOKPATHU B COOTBETCTBYIOILEH CTpaHe.
BHe BcAKOro COMHEHMs], y TOCYIapCTB €CTh IPABO YAOCTOBEPUTHCS, UTO LIENIU U IEATEIbHOCTD
00BEIMHEHHUH COOTBETCTBYIOT TPEOOBAHMUSIM, U3JIOKEHHBIM B 3aKOHOJIATEJILCTBE, OJJHAKO OCY-
IIECTBJICHNE OOOHBIX MOJIHOMOYHH JT0JPKHO OBITH COBMECTHMBIM C 00513aTE€IbCTBAMH B paM-
kax KoHBeHIMH, KOTOpbIE MOAJIEKAT KOHTPOJIIO CO CTOPOHBI KOHBEHIIHOHHBIX OPTaHOB (CM.
neno «Cuauporrynoc u 1p. npotus ['peruny, moctanoienne ot 10 nrons 1998 roxa, § 40).

74. Kak y»e HEOTHOKpaTHO OTMedanoch B pemeHusax Cyna, moauTudeckas IeMOKpaTus
SIBJSIETCSI OCHOBOIIOJIATAIOINM ITPU3HAKOM €BPOINEHCKOro MyOIMYHOTO MOPSIIKa, a 3aMbICET
KoHBEeHIIMM cOCTOSIT B TOM, YTOOBI CIIOCOOCTBOBATH PACIIPOCTPAHEHHIO M COXPAHEHUIO Hjle-
QJIOB M IIEHHOCTEH aeMoKpatHiyeckoro odmiectBa. Cyn Takke MOAYEPKHBAJI, YTO JEMOKpa-
THUSI — €IUHCTBEHHAsl MOJIUTHYECKas MOfieNb, KOTopas npeanonaraercs B KonBeHuu u sBis-
eTcsl COBMECTHMOH ¢ Hell. B cuiy gopmynanpoBku Broporo myHKTa crarei 11, a Takxke crarei
8, 9 u 10 KonBeHIuM, eMMHCTBEHHAss HEOOXOAMMOCTh, KOTOpasi CIIOCOOHA OINpaBaaTh BMe-
LIaTEIbCTBO B KAKUE-JIMOO M3 MPaB, 3aKPEIICHHBIX B ATUX CTaThsX,— ITO HEOOXOAUMOCTb,
KOTOpasi BOBHUKACT B «IEMOKPAaTHYECKOM obmiecTBe» (cM. 1eno «O0beuHeHHasT KOMMYHHC-
THdeckas naptust Typuuu u ap. npotus Typuuny, noctanosinenue ot 30 sHBaps 1998 roxa,
§§ 43—45, a Taxxe neno «Pedax naprunzu ([laprus 6maronencTsus) u ap. nporus Typunmy,
NeNe 41340/98, 41342/98, 41343/98 u 41344/98, §§ 86—=89).

75. IIpaBo rocyaapcTBa 3alHiaTh CBOU HHCTUTYTHI M TPXKIaH OT 00bEJMHEHNH, KOTOPBIE
MOIIH OBl TPEACTABIIATH [UIsl HUX YTPO3Y, J0JDKHO HCIIOIB30BATHCSI OCMOTPUTENIBHO, OCKOIb-
Ky MCKIIIOYCHUSI 3 OOIIETro MpaBuiIa CBOOOIbI 00bETMHEHHS HE MOJIEKAT PACIIMPHTEILHOMY
ToNKoBaHMIO. TONBKO yOenUTENbHBIC ¥ BECOMBIC TIPHYMHBI MOTYT CTaTh ONpPaBAaHHEM JUIs
OrpaHWYeHHs 3TOH cBOOOBI. JIfoO0oe BMeNIaTeIbCcTBO JOKHO OBITH OOYCIIOBICHO «HACYIII-
HOH COIMAIbHON HEOOXOAMMOCTBIO»; CaMO XKe MOHSITHE «HEOOXOANMOCTb) JINILICHO THOKOCTH
TaKUX TEPMUHOM, KaK «IIOJE3HBII WIN «KeIaTeNbHbINY (M. feno «[opxKennk U Ap. IPOTUB
[Monpmmm», Ne 44158/98, §§ 94—95, 17 derpanst 2004 1., ¢ TOTOTHUTEIBHBIMU CCBUTKAMH).

2. Cmamyc 3aa6umeist Kak «1cepmebly Npeonoazaemvlix HapyuleHuil

76. CornacHO yTBEpKACHHSIM rOCYJapCTBa-OTBETYHKA, TOCKOIIBKY 3asiBUTEIb HE OBLI JINK-
BUIMPOBAH U COXpAHSET CTaTyC IOPUIUYECKOTO JIMIA, HAPYIICHUS ero mnpas 1o KoHseHumu
HE UMEJIH MECTa, a IOITOMY 3asBUTEJIb HE HMEET ITpaBa 3asBISITh O ce0e KaK O KepPTBE KaKhX-
100 HapyIICHUH.

77. JloBox rocyaapcTBa-OTBETUHKA HE sBIsAETCS yoequrenbHbIM. CyJ HAIOMHMHAET, 4TO
OH paHee paccMaTpUBaJI aHAIOTHYHYIO 5KaJI00y PEJIMTHO3HOTO O0BEJMHEHHUS, KOTOPOMY POC-
CHHCKUMH BJIACTSIMH OBUIO OTKa3aHO B MEPEPETUCTPAIN B COOTBETCTBHU C HOBBIM 3aKOHOM
o penurusix. Cyq Toraa ycTaHOBHII, UTO JaXKe B OTCYTCTBHE Bpea MM yiepOa pesuruo3Hoe
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00beHEHNEe UMEET MPAaBO CUUTATh Ce0s KEPTBOH, MOCKONBKY OTKa3 B IepeperucTparuu
IPSIMO 3aTparuBaeT ero IPUANIECKHN cTaTyc (CM. IUTUPOBAHHOE BBIIIE J1€10 MOCKOBCKOTO
orznenenuss Apmun Cracenus, §§ 64—65). Cyn Takxke yCTaHOBWI, YTO BKJIIOUEHHE PEITUTH-
03HOTO 0OBeMHEeHHs B ENMHBIN rocyaapcTBEeHHBIH peecTp IOpHIMYECKHX JIMI He H30aBisieT
€ro OT CTaTyca KEPTBHI A0 TEX MOp, IT0KA HALIMOHAJIBHBIE BIACTH HE IPU3HAIN HAPYIIEHUS €ro
npaB 110 KoHBeHIMH, BBITEKAIOIIEr0 U3 0TKa3a B iepeperucTpanuu (Tam xe, § 66). [Ipu stom
Cyn yuen yTBep>kKJeHUsl YIPaBIEHUs IOCTULUY I. MOCKBBI B HALIUOHATIBHOM CyA€ O TOM, 4TO
BHECEHHUE CBeACHUH B ENUHBIN rocyapcTBEHHBIN peecTp He MpeAcTaBisieT co00i «repepe-
THCTPAIHIO» B CMBICIIE 3aKOHA O PENUTHsX (TaM xe, § 67).

78. Obpamiasice k HacTosieMy aeiy, CyJ OTMEYaeT, YTO CUTyalusl 3asBUTEIIS aHaJIOTHYHA
TOH, B KOTOPOM HaxXOJMJICS 3asBUTENb MO 1eny MockoBckoro oraenenus Apmun CraceHus.
3asBUTENIO OBLIO OTKAa3aHO B IIEPEPErUCTPALNH, TPEAYCMOTPEHHOH 3aKOHOM O PEJIUTHSX, a
BHECEHHE CBEJCHUN O 3asBUTene B ENUHBIN rocyJapCTBEHHBIN peecTp IOPUAUUECKUX JIUI]
OBUIO CBS3aHO MCKJIIOUUTENIBHO C CO3/IaHMEM JaHHOTO peecTpa M C Iepeaadeii oJHOMOUNH
M0 PETHCTPAMU OT OIHOTO I'OCYAAPCTBEHHOTO OpraHa K JpYyromy IOCJE TPHHSATHS HOBOW
MIPOLIETyPBI PETHCTPALMHN IOPHIMYCCKUX JINIL (TaM xke, § 67). HanmonaneHble BIacTh HU paszy
He MpH3HaIM (akTa HapyLIIeHUs IpaB 3asBUTEN 110 KOHBEeHIIMM 1 HE NpeIIpUHAMAIH Ka-
KHX-JINOO Mep K BOCCTAHOBIICHUIO 3TUX TpaB. CyneOHble pelIeHns], KOTOpbIe MOATBEPKAAIH
3aKOHHOCTb OTKa3a B [IEPEPETUCTPALINH, HE OBLIO OTMEHEHBI M OCTAIOTCS B CHIIC 10 CEH JICHb.
Pemenne Hukynunckoro paiionnoro cyaa ot 30 ampens 2002 1., Ha KOTOPO€ CCbUIAETCSI ro-
CyZlapCTBO-OTBETUHUK, KacajJoCh JIMIIb UCKA O JIMKBUJALMU 3asSBUTEIS M HE MMEI0 HUKAKHUX
MOCJIEACTBHH JUIS ero TPpeOOBaHMUS O TIEPEPErncTpannm.

79. AnanornmynbiM o6pazom Cya HaxoqUT HEyOeTUTENBFHBIMH JIOBOJBI TOCYAAapCTBA-OT-
BETYMKA O TOM, YTO 3asBUTENIb HE MOXKET CUUTAThLCS XKEPTBOU, MOCKOJIBKY OH J0 CHUX IOp HE
TIPEANPUHSIT HEOOXOANMBIX MEp JUISl TTOJja4i HaJIe)Kallero 3asBICHHs Ha IepeperucTParIuio.
Ha nporsokennn mwectu et (¢ 1999 no 2005) 3asiBuTeNb NOAAT HE MEHEE OJMHHAALATH 3a-
SIBICHUI Ha MEepeperucTpaluio, UCIpaBIisis HEJOCTaTKH B JOKYMEHTAX, Kak Te, Ha KOTOPbIE
OBUIO yKa3aHO BJIACTSIMM, TAaK M T€, KOTOPBIC IPEAIOIOKHUTEIFHO HAIMYECTBOBAIM, KOTAA
VYrpaBieHue IOCTHINHM HUKAK HE YKa3blBaJIO HA UX xapakrep (cM. Hampumep, §§ 11, 15 n 17
BhIIIE). ['0CynapcTBO-OTBETYMK HE YTOUHMIIO, HA OCHOBAHUH KaKMX HOPM 3aKOHA 3asBUTEIb
BCE €l1le MOXKET MO/IaTh HOBOE 3asIBIIEHUE Ha IIEPEPErUCTPALIIIO HECMOTPS Ha TO, YTO TAKOE 3a-
SIBIICHHE OYyZIET OYCBHUIHO 3aM03/IalIbIM TIOCIIEe UCTEUCHUS MpoieHHoro 10 31 mekadps 2000 T.
cpoka a71s mojauu 3asBiueHust. Ha camom nene YrpasieHue FOCTUIIMY COCTAIOCh Ha UCTEUEHUE
9TOr0 CPOKa KaK OCHOBAHUE AT OTKAa3a B PACCMOTPEHUH C CEABMOTIO MO JECITOE 3asBICHHE
Ha MepeperucTpalmio, noganuele 3assuteneM (cm. §§ 34, 38, 41 u 44 Boiie). M3 Boiensno-
JKEHHOTO CIIEIyEeT, UTO B HACTOSILEE BPEMsI 3asIBUTEIII0 OTKA3aHO B MIEPEPETUCTPALIIH.

80. C yueToM M3II0)KEHHBIX BbIIIE cooOpaxeHui Cysl MPUXOIUT K BBIBOLY O TOM, YTO 3a-
SIBUTEJb BIIPABE YTBEPXKJATh UTO OH SIBJIIETCS JKEPTBON HapyLIEHUH, B OTHOIMIEHUH KOTOPBIX
Obla MosaHa xanoba. {1t Toro 4ToObI OLCHUTH 0OOCHOBAHHOCTD YTBEPIKACHUN 3asBUTEIS
0 TOM, YTO OH SIBJISICTCS KEPTBOH [HapylIeHHs NpaB], TpeOyeTcsi pacCCMOTPEHHE €TO JI0BOJIOB
O CYLIECTBY.

3. Hanuuue emewamenscmea 6 npasa 3as6umeis

81. B cBeTe BBIMICHU3IIOKCHHBIX OOIIMX MPHHIUIIOB BO3MOKHOCTh YUPSIKIATh FOPHIUYC-
CKOE JTUIIO B LIEJIIX COBMECTHOM NESITEIEHOCTH B 00IACTH OOIIUX UHTEPECOB SIBIISCTCS OHUM
13 HanboJee BaKHBIX aCICKTOB CBOOOIBI OOBCIMHCHUI, O€3 KOTOPOro 3TO MPaBO OBLIO OB
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JIMIIEHO BCsKOro cMbicna. Cyn paHee yxe BbIpa3usl CBO€ MHEHHME O TOM, YTO OTKa3 Halluo-
HaJIBHBIX BJIACTEH MPEAOCTABUTH CTATYC FOPHIMYECKOTO JIMNA 00beJMHEHNIO (PU3HYESCKUX JIHILL
MOXKET ITPE/ICTABIISATH COO0I BMEIIATEIHCTBO B OCYIIECTBICHHE 3asBUTEIIEM CBOETO IpaBa Ha
CBOOOMY OOBCTUHEHUS (CM. IIUTHPOBAHHOE BBIIIE feio [opkenuka, § 52 u B APYTUX MecTax,
a TaKKe MUTHPOBaHHOE BbImIe aeno Cumuporynoca, § 31 u B apyrux mecrax). Korma peus
nuieT 00 OpraHM3anusIX PeIMIMO3HON OOIIMHBI, OTKA3 B UX MPU3HAHUM TAKXKE MPE/ICTABISCT
co00ii BMEIIaTeIbCTBO B IIPABO 3asIBUTENSI Ha CBOOOJY PEJIMIMU B COOTBETCTBHH CO CTaTheH
9 KonBennuu (cM. IUTHPOBaHHOE BhIMIE A€o0 beccapabekoit mutpornomuwy, § 105). Ipaso Be-
PYIOIIMX Ha CBOOOIY BEpPOMCHOBEIAaHUS MPEAIONAracT OXKHUAaHHE TOTO, YTO OOImuMHE Oyner
TI03BOJIEHO OCYIIECTBIISATH CBOIO JICSITEILHOCTh MUPHO M CBOOOZHO OT ITPOM3BOIBHOTO BMEIIa-
TENBCTBA CO CTOPOHBI TocynapeTaa (cM. ero «Xacan u Yaym npotus bonrapuny», Ne 30985/96,
§ 62).

82. Cyn oOpamraer BHUMaHHE Ha TO, 4TO B 1997 rofy rocyjapcTBo-0TBETUHK MPHUHSIIO HO-
BbII 3aKOH O PEIHUIUH, B COOTBETCTBUH C KOTOPBIM BCE PEIUTHO3HBIE OPraHU3alUU, KOTOPBIM
paHee ObIT IPEOCTABIEH CTATyC FOPHIMYECKOTO JINIA, JOJDKHBI OBUTH BHECTH M3MCHEHHS B
CBOU yUpPEAUTENbHbIE JOKYMEHTBI B COOTBETCTBUU C HOBBIM 3aKOHOM, a TakXe MpoiTu mepe-
pPETruCTpalMIo B TE€UEHUE ONpeNielIeHHOro cpoka. Hemomyuenue nepepeructpanuu 10 UcTeye-
HUS yKa3aHHOTO CPOKA BHE 3aBUCHUMOCTH OT NMPUUYUHBI CTABHJIO PEIUIHO3HBIE OpraHU3alul
IOJ] YIpO3y JTUKBUAAIMH B CyAcOHOM MOpsaKe (cM. § 56 BhImIe).

83. Cyn oTMeuaert, 4To O IPUHATUS HOBOIO 3aKOHA O PEIMIHMH 3asBUTENb JEHCTBOBAI
Ha 3aKOHHBIX OCHOBaHMAX B Poccum ¢ 1994 roga. OH He cymen MOIY4MTh NEpeperucTpa-
LU0, MPEIYCMOTPEHHYI0 3aKOHOM O PEIMIHH, M BCIEACTBUE STOTO IO 3aKOHY MOIJIEXKA
mukBuaanuu. M xord mocienyromiee nocraHoBieHue KOHCTHUTYLIMOHHOIO cyfa yCTpPaHUIIO
HETIOCPE/ICTBEHHYO YIPO3y JIMKBUJIANY 3asIBUTEIISI, OYEBUIHO, YTO €TI0 MPABOCIHOCOOHOCTH
OTIIMYAETCS OT MPABOCHOCOOHOCTH TE€X PEIMIMO3HBIX OPraHU3alnii, KOTOPBIC TIOMYYHIN CBH-
JIETeNIbCTBA O MEPEPErucTpauy (CM. HUTHPOBAHHOE BBIIIE A€10 MOCKOBCKOrO OTAEICHUS
Apwmun Criacenus, § 73). Cyn oOpariaeT BHUMaHHE Ha TO, YTO POCCHHCKHE BIACTH CChUIAINCH
Ha OTCYTCTBHE NEepEeperucTpaliy Kak Ha OCHOBaHME Ul 0TKa3a B PErHCTPalM MONPaBOK K
yCTaBy M IPHOCTAHOBJICHHS PErUCTPALMK PEIUTHO3HON Ta3eThl (cM. §§ 46—52 Bhime).

84. Cyn B aHAJOTUYHOM JIeJIe yXKE YCTaHOBWII, YTO MOA00HAasT CUTYallUsl CBUIETEIbCTBYET
0 BMEIIATEeJILCTBE B MPABO PEIMIMO3HOM OpraHu3aliy Ha CBOOOLY 0ObEIMHEHMs, a TaKKe B
€ro TpaBo Ha CBOOOJY PEITUTHH, ITOCKOJIBbKY 3aKOH O PEJIUIHU OTPaHHYMBACT BO3ZMOKHOCTH
PENUrHO3HOM opraHu3anuy 0e3 craryca IOpUANYECKOro JIMIA OCYHIECTBISTH BCE BHJBI pe-
JIMTHO3HOH JESTENBHOCTH (CM. IMTHPOBAHHOE BBIIIE 71710 MOCKOBCKOTO OT/JEICHUSI APMUHT
Cnacenus, § 74). DTH NIPUHIUITE TAKKe TPUMEHUMBI K HACTOSIIIEMY JICITY.

85. Ilosromy Cyna cuuTaert, 4TO BMELIATEILCTBO B IpaBa 3asBuTels 1no crarbe 11 Kown-
BEHIIMU MMEET MECTO, €CIIM YnTarh e¢ B cBere crarbi 9 Konsennmu. Takum oGpazom, Cyn
00s13aH OIPEe/IeNINTh, OTBEYAET JIM 3TO BMEIIATENILCTBO TPEOOBAHUAM ITyHKTa 2 ATHUX IOJOXKE-
HUI, a IMEHHO SIBIISICTCSI JIM OHO «IIPELyCMOTPEHHBIM 3aKOHOMY, IIPECIIEA0BAIO U OHO OJIHY
i Goliee 3aKOHHBIX LeJICH M OBUIO JIM OHO «HEOOXOANMO B IEMOKPAaTHYECKOM OOIIECTBE)
(cM., cpenu mpouero, IMTHPOBAHHOE BhIIIE Nesio beccapabekoit Mutpomonuy, § 106).

4. Obocrosanue emeuamenscmed

(a) OOIMe TPUHIAITBL, MPUMEHUMBIC K aHAIHU3Y 000CHOBaHHUS

86. Cyn HarmoMUHAET, YTO MEPEYCHb OCHOBAHMU U OTPAaHUYCHUS IpaBa Ha CBOOOIY pe-
JIUTUH U COOpaHuid, cofeprkainuiics B ctarbsix 9 u 11 KoHBeHIHH, SBISIETCS NCYCPIIBIBAFOIIIM.
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Hckimouenust u3 o01iero npasuiia cBOOObI 00bEANHEHHS HE TOIEKAT PACIIMPUTEIBHOMY
TOJIKOBAaHUIO, ¥ TOJILKO yOEAMTEIbHBIC W BECOMbBIC MPUYMHBI MOTYT CIYKHTh OCHOBAaHHEM
JUISL OTpaHUYEHHsI 3TOH cB0OObI. [IpaBo ycMOTpeHNS rOCyAapCTB MPH ONPEAETICHUN HATUYHUS
«HEOOXOIMMOCTH» B CMBICIIC ITyHKTa 2 3THX cTareii KOHBEHIMH SIBIISICTCSI OTPaHUYEHHBIM U
HaXOJMUTCSI B HEPa3pbIBHON B3aUMOCBSI3M CO CTPOTMM €BPOICHCKUM Ha30pOM 3a [HAI[OHAIb-
HBIMH | 3aKOHAMH 1 IPUMEHUBIIUMHI MX PELICHHUSMH, B T. 4. U HE3aBUCUMBIX Cy/I0B (CM. IUTH-
poBanHbIe Bl aena [oprkenuka, § 47, Cuauponoynoca, § 40, a Taxoke 1eno « CTaHKOB M 00b-
enuHeHHas oprann3anus «mmunen» npotus bonrapum», NeNe 29221/95 u 29225/95, § 84).

87. Ilpu ocymiecTBICHUH 3TOTO Haa30pa 3aaaya Cyma COCTOUT HE B TOM, YTOOBI 3aMCHSTh
CBOMMHM COOCTBEHHBIMH B3IVISIIaMU B3IVISIZBI COOTBETCTBYIOIINX HAIMOHAJIBHBIX BJIACTEH, a
B TOM, YTOOBI MIPOBEPATH PEIICHMUS, NPUHATHIC [BIACTSAMH| B paMKax OCYILIECTBICHHUS HOC-
JISTHAMH CBOETO TIpaBa yCMOTpeHHs. DTo He o3HavaeT, uto [Cyn] JoJnkeH orpaHHYHBaTHCS
OLICHKOW TOTO, JEHCTBOBAJIO JIM IOCYAapCTBO-OTBETUYUK Pa3yMHO, BHUMATEIBEHO U J100pOCO-
BECTHO WJIM HET IPH OCYIIECTBICHHH UM CBOETO IPaBa YCMOTPEHUS; OH JJOJDKEH paccMarpu-
BaTh 0OXKaTyeMOoe BMEILIATEIILCTBO B CBETE BCETO JI€JIa B LIEJIOM U OTPE/EIINTh, COPa3MEPHO)
JM [BMEIIATENILCTBO| «IPECIIeyeMOM JETUTUMHON LIEN, SIBJSIFOTCS JIM OCHOBAHMS, Ha KO-
TOpPBIE CCHUIAIOTCSI HAIMOHAIIBHBIE BIIACTH, «IOCTaTOYHBIMU M OTHOCSIIUMHUCS K aeiny». [lpu
TakoM aHanu3e Cys JOJDKEH YIOCTOBEPHUTHCS B TOM, YTO HAlMOHAJIBHBIC BIACTH MPUMEHHIIH
CTaHAAPTHI, COOTBETCTBYIONINE TPeyCMOTpeHHbIM KoHBeHIMel mpuHunnaM, u, oosee Toro,
YAOCTOBEPUTHCS B TOM, UTO MPUHSATHIC UM PEIICHHs OCHOBAaHBI HA MIPUEMIIEMON OLICHKE (hak-
TOB, NIMEIOLIUX 3HAYECHUE /IS Jena (CM. IUTHPOBaHHOE BhImIe aeno OObeANHEHHOH KOMMY-
Huctuueckor napruu Typriwn, § 47, a Taxoke neno «[laptunyn Komyructunop (Heneuepucrn)
n Yarypeany npotus Pymbrann», Ne 46626/99, § 49).

(b) JoBoms! B 000CHOBaHNE BMEIIATEIHCTBA

88. Cyn obpaiiiaeT BHUMaHHE Ha TO, YTO MPUBEICHHBIE OCHOBAHUSI JJIsl OTKA30B B [epepe-
THCTPAIIMH 3asBUTEIIS HE OTIHYAIICH [TOCIIEI0BATEIBHOCTIO HA TIPOTSHKEHUH BCETO TIEPUOJIA,
B TEUCHUE KOTOPOT'O 3asiBUTEJIb IBITAJICS IPOUTH Mepeperucrpanuto. [lepsoe 3asBieHue ObUI0
OTKJIOHEHO CO CCBHIJIKOM Ha BEIyIIEecs] YrOJOBHOE PacCiieIOBaHKE B OTHOIICHUH PeJICe/aTe-
JIs IIEPKBU, BTOPOE — HA OCHOBAHUH TEKCTOBBIX PA3IMYUil MEXK/Y YCTABOM U 3aKOHOM O pe-
JIMTHA. .. 3asIBJIEHUsSI C TPETHETO TI0 MIECTOE He ObUTH MPUHSITHI K PACCMOTPEHHIO MO TIPUYUHE
HETPECTaBICHUS [TOJHOTO MAKeTa JOKYMEHTOB, KAKOBOE€ 000CHOBAHHE ObLIO MOATBEPKICHO
paliOHHBIM U TOPOJACKUM cyaamu... OG0CHOBAHHEM OTKa3a B PACCMOTPEHHHU C CEABMOrO IO
JIECSTOE 3asIBICHHE TTOCIYXUIIO UCTEUEHHE CpoKa nepepeructparmu. [locie Toro Kak Cy/i Bbl-
Hec omnpejiesieHne 00 OTCYTCTBUH 3aKOHHBIX OCHOBAHUIA JUIS OTKa3a OT PACCMOTPEHUSI H3Me-
HEHHOT'O yCTaBa, YIpaBJICHUE IOCTHIIUH OTKA3aJI0 B JIOBICTBOPEHUH OJMHHAIIATOTO 3asBJie-
HUsI HA HOBBIX OCHOBAHUSX, @ UMEHHO HEMPE/ICTABICHHH JTOKYMEHTOB, CBUIETEILCTBYFOIIHX
0 MPHUCYTCTBHUH 3asiBUTENSI B MOCKBE Ha TPOTSHKEHUH HE MEHEe IISITHA/II[ATH JIET. . .

89. BeigBrraemoe rocyiapCTBOM-OTBETYUKOM OCHOBAHHUE JUIsi BMEUIATEIHCTBA OCHOBBI-
BAJIOCh HA PEUICHUH PAOHHOTO Cyjia (OCTABIEHHOM B CHJIE TOPOJACKHM CYJAOM) O TOM, YTO
3asBUTENb HE MPEICTABUIT HEKOTOPBIX JOKYMEHTOB U JI0OCTATOYHON MH(pOpPMAIUU 00 OCHOBAX
€ro BepOyueHHSI.

90. TToCKOBKY HAI[MOHAIIBHBIE CY/Ibl HE CCHUIAIIUCH Ha BEAYIEECS YTOJOBHOE PACCiIeno-
BaHUE U TEKCTOBBIC PA3JIMYUHUsI MKy TEKCTOM 3aKOHA O PEJIUTHU M YCTABOM 3asBUTEIST KaK
JICHCTBUTEIBHBIC OCHOBAHUS JIsl OTKa3a B repepeructpaiuu, Cyl HAYHET CBOM aHAJIN3 C apry-
MEHTOB B OTHOILICHUH TIPEATOIAraeMOro MPEeICTABICHUSI HEMOIHOTO KOMILIEKTa JOKYMEHTOB.
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91. Cyn ormeuaer, uyTo YmpaBjieHUE IOCTHUIMU I MOCKBBI OTKa3aloCh NMPHHATh K pac-
CMOTPEHHUIO 110 KpailHell Mepe YeThIpe 3asBICHUS Ha IEPEPErucTPaIuio, CChUIAACH Ha TO, YTO
3asBUTEIb HE NMPEACTABUI MOIHBIM KOMILIEKT JOKYMEHTOB... OfHAKO IpH 3TOM HE yKa3alo,
MIOYEMY OHO CUMTAET HTU MAKEThl HEMOIHBIMU. B cBoeM O0TBETe Ha MICHMEHHBIH 3anpoc mpe-
cezaTensl OpraHu3aluu-3assBUTENs YIPaBI€HUE IOCTUIUH I. MOCKBBI IPSIMO OTKa3aJIoCh yKa-
3aTh, KAKUX UMEHHO CBE/ICHUI MM TOKYMEHTOB HE XBaTajo B KOMIUIEKTE, CChLIAACH HA CBOIO
HEKOMIETEHTHOCTH B 3TOM Boripoce... Cyx oOpalaeT BHUMaHHe Ha IIPOTHBOPEYHE B ITOAXO/IC
VYnpasnenus rocTUIXU I. MOCKBBI, KOTOPOE, C OAHOM CTOPOHBIL, IPU3HAIIO CBOK KOMIETEHIIHIO
10 MPU3HAHUIO 3asBIECHUS HEMOIHBIM, HO, C IPyTOi CTOPOHBL, OTPULAJIO CBOIO KOMIIETEHIIUIO
[0 YKa3aHUIO MPEeANOoIaraéMbIX OTCYTCTBYIOIIMX 3JI€MEHTOB. Takolf MOAXOM HE TOJIBKO JIH-
LI 3asBUTEIIS BO3ZMOXKHOCTH MCIIPABUTh MPEATNIONAaraeMble HEJOCTATKU 3asBICHUS U BHOBb
TIPE/ICTaBUTh €ro, HO ¥ IPOTHBOPEUYMII MIPSIMOMY TPEOOBAaHNIO HAIIMOHAIBHOTO 3aKOHO/ATEIb-
CTBa O TOM, YTOOBI JIF000I 0TKa3 ObUT 000CHOBaHHBIM. He yka3zaB 4eTKUX NPUYUH JUIs OTKa3a B
MIPUHATHY 3asIBICHUS HA NEPEPerucTpanuio, YIpapaeHus I0CTHINU I. MOCKBBI 1€iiCTBOBAIIO
npou3BoabHO. CooTBeTCTBEHHO, CyJl CUMTAET, UTO JAaHHOE OCHOBAHME JUIA OTKa3a «HE COOT-
BETCTBOBAJIO 3aKOHY.

92. Ilpn MOBTOPHOM PAacCMOTPEHHH KaJO0ObI 3assBUTEISI pAOHHBIH Cy/l BBIIBHHYI OoJiee
KOHKPETHBIE OCHOBAHUS ISl 0TKAa3a, MepBO€ U3 KOTOPBIX — HEMPEACTABICHUE NOATNHHUKA
yCTaBa, CBUAETENBCTBA O PETUCTPALMM U JOKYMEHTA, MOATBEPKJAIOIIEr0 I0PUANIECKUN aj-
pec [3asButens] (cM. myHKT 30 Beimie). B orHOmeHnu 3Toro ocHoBanus CyJl OTMEUACT, 4TO
3aKOH 0 PEeNTUTHH COACPKUT HCUEPIBIBAIOIINI TIepeUYeHb JJOKYMEHTOB, KOTOPBIE JIOJIKHBI OBITH
MIPUIIOKEHBI K 3asBICHUIO HA MEPEPErucTpalvio. DTUM IEPEUHEM HE MPEIyCMOTpEeHa KaKas-
100 KOHKpeTHast opMa MpeCTaBICHUS THX JTOKYMEHTOB, OyJb 3TO B BHJIC MOAIMHHHKOB
nnu xonuil... CoracHO ciokuBlLeiics npeneneHTHol npaktuke Cyna BbIpaxkeHHE «Ipeayc-
MOTpPEHHBIN 3aKOHOM» TpeOyeT, 4To0bI oOXkaryemast Mepa Oblila OCHOBaHa Ha HallMOHAJILHOM
3aKOHE, a TAKXKe YTOOBI 9TOT 3aKOH OB CHOPMYIHPOBAH C JOCTATOYHON TOYHOCTBIO, KOTOpast
T103BOJIHJIA OBl 'pakiaHaM MPEABUAETH MOCIIEACTBHS OIpe/IeNICHHOro 00pa3a JeHCTBuUit 1, Co-
OTBETCTBEHHO, PEryIHpPOBaTh CBOE MOBEACHUE (CM. Kak Kiaccuueckuil nmpumep neno «Canan
taiimcy npotuB CoenuHeHHOTO KoposeBcTBa (Ne 1)», mocranosienue ot 26 anpens 1979 r.,
§ 49). TpeOoBanue 0 IpeNCTAaBICHUN JOKYMEHTOB B IOJUIMHHUKE HE BBITEKACT M3 TEKCTa
3aKoHa 0 PeJIMIHH, a B X0ZIe pa30MpaTeIbCTB B HALMOHAIBHBIX Cy/laX HE MPO3BYYaIN CChIIKH
Ha Kakue-1n0o MHbIe HOPMAaTUBHbIE JTOKYMEHTHI, KOTOpbIe (PMKCHPOBAIM OB 3TO TpeOOBaHME.
He Obutn oHM YyHOMSIHYTBI HM B Ka4e€CTBE OCHOBAHMH JUISl OTKa3a CO CTOPOHBI YIIPaBICHHS
focTHivK . MockBbl, HE B pemiennn [Ipesnanyma o mepenave aeina Ha HOBOE paccMoTpe-
HUE, a B IIEPBBII pa3 NOSIBUINCH B PEIICHUU paifoHHOTO cyna. B aTnx obctosrenscrBax Cyn
TIPUXO/IUT K BBIBO/LY O TOM, YTO HAI[OHAJIBHOE 3aKOHOAATEIHCTBO HE OBUIO CPOPMYITHPOBAHO
C JIOCTAaTOYHOH SICHOCTBIO, KOTOpas IMO3BOJNMIA OBl 3asBUTENIO IPEABHICTh HEOIArONMpuUsT-
HBIE MOCJIEACTBUS, CBSI3aHHbIE C MPEICTaBICHUEM KOMUN BMECTO MOJJIMHHUKOB. bonee Toro,
Cyn cumraet, 4To TpeOOBaHNE O MPWJIOKEHHN K KaXKIOMY 3asIBICHHUIO TTOUIMHHUKOB OBLIO
OB Upe3MepHO 0OPEMEHUTENBHBIM, a MOXKET OBITh, M HEHCIIOJHUMBIM B JJAHHOM city4ae. Ha
VYnpaBneHue OCTUIUM 3aKOH HE Hajarajl OTBETCTBEHHOCTH MO BO3BPALIEHUIO JOKYMEHTOB,
TIPUIIOKEHHBIX K 3asBJICHHIO, B PACCMOTPEHUH KOTOPOTO OBUIO OTKa3aHO; KPOME TOTO, IO BCEH
BUJMMOCTH, OHO, KaK IPAaBUJIO, XPAHUIIO UX BMECTE C PErUCTPALUOHHBIM e10oM. ITockombky
MMEETCsI JIIIb OTPaHMYCHHOE YMCIIO MOMAJIMHHBIX JOKYMEHTOB, TpeOOBaHNE O MpEICTaBIIe-
HUM TOJIMHHUKOB BMECTE C KaXK/IbIM 3asIBIICHHEM MOIVIO ObI MPHUBECTH K HEBO3MOKHOCTH
MIOBTOPHOI'O MPEICTaBICHHs HCIPABICHHBIX 3asBICHUI Ha MEPEperucTpauio Mo MpUdyrHe
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ncyepraHus MoAIMHHUKOB. Takoi moaxoj cienain Obl IPAaBO 3asBUTEINS Ha I0jady 3asiBlie-
HUS Ha TIEPEPErucTPaLUIo YUCTO TEOPETUUECKUM, a HE MIPAKTUYECKUM U JICHCTBEHHBIM, KaK
Toro Tpebyer KonBeHums (cM. z1enio «ApTuko npoTuB Mrtanum», nocranosienue ot 13 mas
1980 r., § 33). Kak orMerni 3asBUTENb, U YTO HE OBLJIO OCHOPEHO IOCYAapCTBOM-OTBETYH-
KoM, YIpaBieHue OCTULUHU I. MOCKBBI HIMEIO B CBOEM PACHOPSHKEHMM MOATHMHHUK ycTaBa
U CBUJIETENILCTBA O PETUCTPALUH, @ TAKXKe JOKYMEHT, IIOATBEP KIAIOIINI ero afpec; JaHHbIE
JIOKYMEHTBI OBUIN MPHIIOKEHBI K NIEPBOMY 3asBICHHIO Ha Tepepeructpaununio B 1999 rony u
He BO3BpaIleHbI 3asBUTEIO. [Ipn Taknx 00CTOATENBECTBAaX BBIBO PAHOHHOTO CyAa O TOM, YTO
3asBUTENb HECET OTBETCTBEHHOCTH 32 HETIPEACTABICHUE 3THX JOKYMEHTOB, JIMIICH KaK (ak-
TUYECKHX, TaK U FOPUANYECKUX OCHOBAHUIA.

93. HuxynuHCKU pailloHHBII CyJ TakXkKe ONpEeAeni, YTO 3asBUTENb HE NMPEJCTaBUI CBE-
JICHUI 00 OCHOBAX CBOETO BEPOYUYEHUS M COOTBETCTBYIOLIEH eMy mpaktuke. CyJ paHee ycTa-
HaBJIMBAJI, YTO OTKa3 OT PErMCTpalWy BBHUIY HENpeICTaBiIeHUs nH(opmanun o (yHIaMeH-
TaJIBbHBIX TPUHIUIIAX PEIUTUH MOXKET OBITh 000CHOBAHHBIM, UCXOMS U3 B KOHKPETHBIX 00CTO-
ATENBCTBAX, €CIIM 9TO HEOOXOIUMO JUIS ONIPECICHUsSI TOTO, IPEACTABISIET JIH COOTBETCTBYIO-
masi KoH(peccust yrpo3y Ul AEMOKpaTHIeckoro odecTsa mwin HeT (cM. neno «Kapmywupes
Cnmpuryans a Mycynmanwiop auH Penyonnka Monnosa nporus Mongasun», Ne 12282/02,
14 mrons 2005 r). B Hacrosimem citydae cutyanust uHasi. @akT npencTaBiIeHus 3asiBUTENIEM
KHUTH C ONUCAaHHEM TEOJIOTMYECKHUX JOTMAaTOB U MPAKTUKU CAMEeHTOJIOTMH HUKEM HE OcCIa-
puBaics. PalloHHBIN Cyq HE pa3bsCHWI, TIOYEeMy 9Ta KHUra HE OblIa COYTEHA coJeprKaller
JIOCTAaTOYHbIE CBEJICHMSI 00 OCHOBaX BEPOYUYCHHUS] M COOTBETCTBYIOLIEH €My ITPAaKTHKE, YETo
Tpedyer 3akoH o penurud. Cyn HAIOMHUHAET, YTO €CIIU HHQOPMALHsL, CoepKallasicss B KHUTE,
He ObuIa COYTEHA MOJIHOM, TO B 33Ja4y HallMOHAJIBHBIX CY/I0B BXOAMIIO Pa3bsCHEHHE Ha OCHO-
BaHWU 3aKOHA, KAaKMM 00pa30M 3asBUTEINb JOJDKEH TOIOTOBUTE JTOKYMEHTHI (CM. IIMTHPOBAH-
Hoe BhIIe enno «MockoBekuit puman Apmun Cracenus», § 90, a Taxke aeno «L{ores npo-
TtuB Bonrapum», Ne 45963/99, § 55, ot 13 anpens 2006 1.). OgHako 3TOro He OBLIO CIIENIAHO.
CootsercrBenHo, Cy/ HE CUMTAET OTKa3 Ha MOAOOHOM OCHOBAaHMH 00OCHOBAHHBIM.

94. Cyn He cunTaeT HEOOXOAMMBIM paccMaTpUBaTh 0OOCHOBAHHOCTH OTKa30B Ha OCHOBA-
HHUM UCTEUEHHMS CPOKa JUISl IEPEPETrHCTPALMH, TIOCKOIBKY B MOCIEAYIONIUX CyAeOHBIX pa3ou-
parenbcTBaX MECTHBIE Cy/Abl NPU3HAIH, YTO PEHICHHE YIIPaBJICHHS FOCTHINH I. MOCKBBI 00
OCTaBJICHHU 0€3 pacCMOTPEHUs 3asBJICHHS O PETUCTPALIMH UCIIPABICHHOIO BapHaHTa yCTaBa
Ha 3TOM OCHOBAaHHUH OBUIO HE3aKOHHBIM (cM. maparpadsr 47 u 48 Beime). Bo BesikoMm ciryuae,
kak Cyz1 yCTaHOBHII BBIIIIE, HECTIOCOOHOCTD 3asiBUTEIS] 00ECIICUUTh NTEPEPEruCTPALUIO B yCTa-
HOBJICHHBIE CPOKH CTaJla MPSIMBIM CJIEACTBUEM IIPOU3BOJIBHOTO OTKa3a B YIOBIETBOPEHHUHU €TO
IpeAbLAYIINX 3asBICHUI YIIpaBIeHUEM I0CTUIHU I. MOCKBBI.

95. Hakonern, 4To KacaeTcs OTKas3a B MOCIIEIHEM, OAUHHAATOM, 3asBJICHUU HA TOM OC-
HOBAHMH, YTO HE OBLI NMPEICTaBICH JOKYMEHT, MOATBEPKIAIONMH MpucyTcTBHE B MOCKBE
Ha npoTshkeHnn 15 ner (cMm. maparpad 51 Beme), Cyn oTMedaet, 4To 3T0 TpeGOBaHUE HE
HMeIo 3aKOHHBIX ocHOBaHMH. Emte B 2002 rony KoHCTUTYIMOHHBII CyZl BBIHEC OIPEEIECHUE,
YTO MOMOOHOTO JIOKYMEHTA HEJb3sl TPeOOBaTh OT OpraHU3alfii, KOTOPHIE CYIECTBOBAIN JI0
BCTYIICHUSI B crily 3akoHa o pesturuu B 1997 rony (cm. maparpad 61 Beiie). 3asBuTeNs ObUT
3apEruCTPUPOBAH B KAUECTBE PEIIUTHO3HON opranu3anuu ¢ 1994 roga u noanagaer nop 3Ty
KaTeropHio.

96. U3 sTOTO CIle/yeT, 4TO MPUYHHBI, IPUBEICHHBIC HAMOHAIBHBIMHU BIIACTSMH B 000C-
HOBaHME OTKa3a B MEPEPErucTpaluy 3asBUTENs, He ObLIM OCHOBaHBI Ha 3akoHe. Eie oxHuM
co00pakeHHEeM, KOTOpPOE NMEET OTHOIIEHHUE K orleHKe CyZIoM coOpa3MepHOCTH BMEILATENILCTBA,
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SIBISIETCSI TO, YTO HA MOMEHT BBEACHHS TPEOOBAHUS O IEPEPErUCTPALINH, 3asIBUTENb 3aKOHHO
CYIIECTBOBAJ M JieiicTBOBaS B MOCKBE B KayecTBE HE3aBUCHMOM PEIUTHO3HOW OOIIMHBI B
TeYeHue Tpex JeT. [Ipy 5TOM HUKTO HE YTBEPIKAal, YTO OOIIMHA B IEJIOM WM €€ OTACIbHBIC
YWICHbI Hapyllajdh KaKWe-THMOO HAalMOHAJIbHBIC 3aKOHBI WJIM HOPMATHBHBIC aKThI, PETYIUPY-
IOIINE MX OOLIECTBEHHYIO U PEIUTHO3HYIO JiesiTebHOCTh. [Ipn Takux obctositenscrBax Cyn
CUMTAET, YTO MPUYMHBI IS 0TKA3a B IIEPEPErHCTPALNH JOKHBI OBIIIH OBITH OCOOCHHO BECO-
MBIMH ¥ YOSANTEIBHBIMHU (CM. IUTUPOBAHHOE BBIIIE 71710 MOCKOBCKOTO OTACICHHST APMUH
Cnacenus, § 96, a Takxke IpeneICHTHYIO IPaKTUKY, YKa3aHHYIo B § 86 Beime). B paccmarpu-
BaeMOM JIeJIe MTOJ00HBIC TPUYMHBI He ObUIN YKa3aHbl HAIMOHAJILHBIMHU BIACTSIMU.

97. C yuetom BeiBozia Cyaa 0 TOM, UTO NPUBEJCHHBIE YIIpaBIeHUEM OCTULUH I. MOCKBBI
U MOATBEP:KICHHbIE MOCKOBCKUMU CylaMH OCHOBAHHUS Ul OTKa3a B IE€peperucTpaluu 3a-
SIBUTENS HE MMEJIM 3aKOHHBIX OCHOBAHMI, MOXKHO CJIENaTh BBIBOJ, UYTO CBOUM OTKa3oM B
peructpanuu CalleHToIOru4eckoil nepkBu B MOCKBE MOCKOBCKHE BIIACTH JEHCTBOBAIM He-
J0OpOCOBECTHO U IpeHedpeniu cBoeil 00s3aHHOCTBIO 0 COOMIOAEHUIO HelfTpanuTeTa u Oec-
MIPUCTPACTHOCTH IO OTHOILICHUIO K PEIUTHO3HOW OOIIMHE (CM. IMTHPOBAHHOE BBILIC JIEIO
MocxkoBsckoro otaenenus Apmuu Criacenus, § 97).

98. C yueToM BbIIIEH3I0KEHHOTO, CyJl CUUTAET, YTO BMEIIATEILCTBO B IIPABO 3asIBUTEINS
Ha cBOOOIY penuruu M o0bequHeHns: He Obu1o0 HeoOocHOBaHHBIM. ClienoBaTenbHO, UMENO
MecTto HapymeHue crarbi 11 KonBeniun ¢ yuerom tpeboBanuii cratbu 9.



CUT'YPAYP A. CUTYPHOHCOH
(SIGURDUR A. SIGURJONSSON)
NPOTUB UCAAHAUU !

Xanoba Ne 16130/90
Pewenune ot 30 nona 1993 ropa

SI3bIK: aHDIMICKAH, (BpaHITy3CKHH.

KiroueBbie Tembl:
pasepanuuenue 00beOUHeHUll YacmHo20 U NYOIUYHO20 NPAed,
He2amusHoe npaso Ha 80600y accoyuayuu (c60600a om NPUHyOUMeIbHO20 YIeHCMEa).

OcHoBHBIE (PAKTBI

3asButens, r-H Curypayp A. CurypiioHcoH, 24 oktsi6pst 1984 r. momyunn JTULEH3HIO HA
UCIIOJIb30BaHME CBOETO aBTOMOOMIISI B KAUECTBE TAKCH, BBIOJIHHUB COJIEP)KAIUECS B HHCTPYK-
M MUHHCTEPCTBA TpaHCIIOPTa TPeOOBAHUS, OJHUM U3 KOTOPBIX OBLIO YJIEHCTBO B aBTOMO-
OmbHOM accormarmu «DpaMuy.

B urorne 1986 rona o Hactostuuio «@pamu» JTULEH3MS Y 3asBUTENSI OblIa 0TO3BAHA, IV1aB-
HBIM 00pa3oM MO TOH MPUYMHE, YTO OH OTKA3aJcs IUIAaTUTh YWICHCKHE B3HOCHL [Ipu aToM 6e3
BHUMaHHMs ObLI OCTaBIICH TOT (DAKT, YTO 3asBHUTEIb MTPEABAPUTEIBHO YBeIoMII «Dpamm» o
CBOEM HE)KEJIaHMM OCTaBaThCs YJIEHOM aCCOLHALIUU.

[TonbITKM 00KanoBaTh OT3BIB JHMIEH3UU YCIIEXOM HE YBEHUaNHCh. VM 3asBUTENb BBIHYX-
JeH Obut oOparmicst B EBporeiickuii cyn mo mpaBam 4yenoBeka ¢ kajxo0oi Ha HapylleHHe
IpaBa Ha 00bEIMHEHHE.

Pemenue

EBporneiicknii cyx npusHai, 4to 00s3aTesIbHOE WICHCTBO B OpPraHU3aluK HapyaeT IpaBo
Ha cBOOOJy accouuanuii, rapaHTHpOBaHHOE cTarthel 11 EBponelickoil KOHBEHIIMH O 3aIlnTe
IIpaB 4YeJIOBEKa M OCHOBHBIX cB0OOA. Cya, B 4aCTHOCTH, 3asBHJI, 4T0 KOHBEHIMS sIBIISETCS
«GKUBBIMY» MEXXyHapOJHO-IPAaBOBBIM HHCTPYMEHTOM, KOTOPBIN JOJI’KEH COOTBETCTBOBATh HO-
BBIM HOTPEOHOCTSM OOIECTBA, CIEAOBATEIBHO, MONOXKEHHs cTarth 11 KOHBEHIMH MOXHO
paccMaTpuBaTh U B «HETaTMBHOM» CMBICIIE — KaK TapaHTHPYIOLIME MpaBO HE BCTyHarhb B
OPTaHM3aIMIO0 U CBOOOIHO BBIXOIUTD U3 HEE.

1o aTo#t MpuYnHe, a TaK)Ke HA TOM OCHOBaHWH, YTO OTPaHMYCHUE B BHJC 00s3aTEIbHO-
TO 4JEHCTBA B aCCOLUAIMU HETPONOPIIMOHAIBHO O OTHOLIEHUIO K MPecIe yeMbIM 3aKOHOM
nensiv, Cyz pemu, 4To HapylIeHHe MpaBa Ha CBOOOIY accoluanuii B KOHTEKCTe crarby 11
KonBennuu numeno mecro.

Ucxon nena: umeno mecmo napywenue cmamou 11 Konsenyuu.

! Tlep. MesxayHapoHOTo LeHTpa HekoMmepueckoro npasa (ICNL), 2007 r.
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W3BAEYEHUE U3 CYAEBHOIO PELLEHUA
I. O ITPEAITIOJIATAEMOM HAPYINEHNUW CTATBU 11 KOHBEHIINU

A. Hannvue BMenIaTeIbCTBAa B OCYlLeCTBICHUE IPABA, FTAPAHTHPOBAHHOIO CTaThel
11 KonBeHuun

1. Asnsanace au « ©@pamuy obvedurnenuem?

[...]

31. Cyn cornaceH ¢ 3asButeneMm u ¢ Komuccueid B TOM, 4TO BBIIIECHEPEUUCICHHBIX dJIe-
MEHTOB HEZOCTATOYHO JUISl TOTO, YTOOBI paccMarpuBaTh «DpaMny B KauecTBe ITyOIMYHO-TTIpa-
BOBOTO 00BeMHEHMs BHE cdepbl neiictBus crartbi 11 Konsennuu. [To o6memy npusHanmuio,
«®pamm» BBINONHSIA ONpPEAEICHHbIe (DYHKIMN, KOTOpble B HEKOTOPOH CTENEeHN ObUIM Ipe-
JTyCMOTPEHBI 3aKOHOJIAaTEIbCTBOM U CIYXKHIIN HE TOIBKO MHTEpEcaM €€ WICHOB, HO U UHTepe-
cam oburectBa B 1iesoM. OHaKo (YHKINH IO HAJ30pY 32 MCIIOJHEHUEM COOTBETCTBYIOIINX
TIpaBUJI OBIJIM B OCHOBHOM BO3JIOJKEHBI Ha JIPyroe yupexkIeHue, a iMeHHo Ha Komuret, koTo-
PBIiT K TOMY ke 00713711 TOTHOMOYMSIMH T10 BbIJa4e JINIICH3UH 1 IPUHSATHIO PELICHHH 00 NX
MIPUOCTAHOBICHUH JTN00 OT3bIBE. .. «DPpaMmuy ObUIa yUperk/ieHa COIIaCHO YaCTHOMY HpaBy H
T10JIb30BAJIACH TIOJIHOM aBTOHOMHMEH B OIPE/IEIICHHN CBOMX COOCTBEHHBIX LeJICH, opraHu3a-
LIUOHHOU CTPYKTYpHI U npoueaypsl. CoracHO cBoeMy YcTaBy, KOTOPBIN MPEANOI0KUTEIEHO
ycTapen U B JaHHBIH MOMEHT IIepecMaTpuBaeTcs, Lesibio «Dpammy» sBisieTcst 3amuTa npogec-
CHOHAJIBHBIX HHTEPECOB WICHOB M COJACHCTBHE POCTY CONUAAPHOCTH CPEIH MPOodecCHoHaTb-
HBIX BOAWTEJCH TAaKCH; ONpE/ENICHNE, BEICHNE MIEPErOBOPOB U MPECTABICHNE TPEOOBAHUM
YJICHOB, KAaCAIOIIUXCsl pabodero BpeMeHH, 3apa0OTHON IUIaThl M Tapu(OB; CTPEMIICHHE CO-
XPaHUTbH CYLIECTBYIOIINE OTPAHUYEHUS Ha KOJIUYECTBO TAKCU U MPEICTABICHUE UHTEPECOB
YIEHOB Mepe]l OpraHaMH roCyJapCTBeHHON BiacTu... CrenoBarenbHo, «DpaMmy» sABIseTCS
MIPEUMYIIECTBEHHO YaCTHO-IIPABOBOM OpraHu3anuel, 1 TakuM o0pa3oM JOJDKHA paccMarpu-
BaThCs B KauecTBe «0ObEANHEHUs» B 3HaYeHUH cTaTbu 11 Konsenuum.

32. Her HeoOXOOMMOCTH BBISICHATB, MOTIa JU «®PpamMm» paccMaTpuBaThCsl B KauyeCTBE
npodcoro3a B paMKax TOJIKOBaHHWS cTaTbu 11, Tak Kak MpaBo Ha co3iaHHe NpodCcor030B U
BCTYIJICHHE B HUX B 9TOM ITOJIOKCHUH CKOPEE SIBISICTCS OJTHUM M3 acleKTOB Ooliee MHPOKO-
TO TIpaBa Ha CBOOOIY OOBEIMHEHHMSI, YEM OT/CIBHBIM CaMOCTOSTEIILHBIM ITPABOM (CM. CpelH
npoyero pemenne no aeny «llImunr u lanscrpem nporus LlBennu» ot 6 despans 1976 r.,
§ 34).

2. Oxeamwleanocs nu 3aa61eHHoe HapyuieHue cmamveti 117

[...]

35. OtHOCHTENBEHO BoIpoca o0Iel cdepbl NpUMeHeHus paccMarpuBaemMoro npasa Cyn
OTMEUAET, YTO, BO-MIEPBBIX, XOTS B BBILIIEYNOMSIHYTOM PEILIEHUH YYTEHbI OATOTOBUTEIbHbIE
paboTHI, 3TO HE IPHUIACT MM pEIalonIero 3HadeHust, ckopee Cy1 UCTIOIb30Ball 9TO B Ka4eCTBE
paboueii runoTessl... bonee Toro, ecian 00sA3aTENBCTBO MO WICHCTBY OTHOCHTEIBEHO TOCIION
FOmnra, JIxeiimca u Bebcrepa [cm. neno «HOHT, [xelime 1 Bederep nporus CoequHEHHOTO
KOpOJICBCTBay | 0a3MpOBAIOCH HA COITIAIICHUN MEXKIY UX padoToaresieM 1 pog)coro3amu, TO
B oTHOIICHNH r-Ha Curypaypa A. CurypioHCOHa OHO OBLTO HAJIOKEHO 3aKOHOM. B cooTBeTc-
TBUU CO cTaThsMu 5 U 8 3akoHa 1989 roma u cratbeir § MucTpykuuu 1989 romga oH ObUT BBI-
HYXJICH CTaTh YICHOM OIPE/ICJICHHON acconnanny — «PpaMm» — aiist Toro, 4ToObI OTBEYaTh
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BCEM YCIIOBUSIM IOJTyUSHHUs JINIIEH3UH, U JUIS HETO He MPECTABIsIOCh BO3MOXKHBIM BCTYIUTh
m60 o0OpasoBarh apyroe oObEAMHEHME sl 3TOM nenu. /lajgee ObUIO ONpeesieHo, YTo OT-
Ka3 OT BBIMOJIHEHHS JAHHOTO TpeOOBaHMS BIIEUET 3a COOO OT3BIB JIMIIEH3UH M O0S3aHHOCTH
o ymiare mrpada. O0s3aTeIbHOE WICHCTBO TAKOTO XapakTepa, KOTopoe, KaK YIOMHUHAIIOCh
paHee, OTHOCUJIOCh K YaCTHO-NIPaBOBOM OpPraHU3alMM, HE CYLIECTBYET B 3aKOHOAATENILCTBE
6onbinHCcTBa JloroBapusatonuxcs CropoH. HarpoTtus, MHOTHE HallMOHAIBHBIE CHCTEMBI CO-
JiepaKaT 3alUTHbIE MEXAHU3MBI, KOTOpPbIE TAK WM MHA4Y€ TapaHTUPYIOT HEraTHUBHBIM acleKT
cBO0O/IBI O0BEIMHEHMS, T. €. CBOOOy HE BCTYIATh B WICHCTBO OObEIMHEHUS MM ITPaBO BbI-
XOJIa U3 Hero.

[...]

B 91011 cBA3M cnegyeT NOMHUTH, 4TO KOHBEHIIMS — 3TO KMBOM MHCTPYMEHT, KOTOPBIi
JIOJDKEH TOJIKOBAThCSl B CBETE YCIIOBHH CETOAHSIIHETO JTHS (CM. TaKKe pEelIeHHE IO ey
«Coepunr npotus Coeaunennoro Koponesctsa» ot 7 utons 1989 ., § 102). CooTBETCTBEHHO,
CJIE/LyeT CUNTAaTh, YTO CTaThs 11 mpeaycMarpuBaeT HeraTHBHOE MPaBo Ha oObeanHeHue. [l
Cyna Ha 9TOM 3Tare HeT HeOOXOMUMOCTH OTIPEAEIATh, pacCMaTpUBATh JIM ATO MPABO HA PaB-
HOM OCHOBAHUH C TIO3UTUBHBIM IIPABOM.

36. OTHOCHTENBHO KOHKPETHBIX 00cTOsITeNnbCTB aAena Cyxn He YOexkIeH JT0BOJOM
[IpaBuTenscTBa O TOM, YTO 0053aTENBCTBO BCTYIUIEHHS BO «PpamMm» yKe CyIIEeCTBOBAJIO Ha
TOT MOMEHT, KOT/Ia 3asIBUTEJIb ITOJY4HII CBOIO JinneH3uio B 1984 rony. He nmeer ocoboro 3Ha-
YEeHUs ¥ TOT (PAKT, YTO TEPEe/ TeM, KaK MOIYyYUTh JHILEH3HIO, OH COTIACHIICS CTaTh WICHOM;
MOXXHO TOJIBKO CTPOUTH INPEAIOJIOKEHUSI OTHOCHTEIBLHO TOTO, TIOCTYNWI OBl OH TakuM 00-
pa3om, He Oy/b WICHCTBO yKa3aHO B Ka4eCcTBEe HEO0OXoauMoro ycinosus B MucTpykimn 1983
roja... kKoropoe BepxoBHbII cyn Mmo3ke NpHU3HAI... HE UMEIOLIUM 3aKOHOJATEIbHOTO OCHO-
BaHMsI, XOTS €TO MOBeIeHNe ¢ aBrycra 1985 roma cBUaETENIbCTBYET O TOM, YTO OH HE CTall OBl
9TOTO AeNaTh... Takke He OBUIO YCTAHOBJIEHO, YTO 00S3aTEIHCTBO MO YJICHCTBY BO3ZHHKIIO
0 Kakoi-To apyroi mpuuyuHe. DaKTUYECKH TOIBKO KOrJa 3aKOH BCTYHHJI B cuily | Hrons
1989 roxa, crano sSICHO, YTO WICHCTBO SBJIAETCS 00s3aTeIbHBIM TpeOOBaHHEM. 3asBUTEIb C
TeX MOp ObUI BBIHYXJICH OCTaBaThCs WICHOM «Ppamu», B IIPOTUBHOM XK€ Cilydyae, KaK 3TO
HamISIIHO OBIJIO TPOIEMOHCTPUPOBAHO (haKTOM JIMILIEHHUS ero JuneH3uu B 1986 roay... oH
CHOBA TOJIBEPTCs OBI PUCKY MTOTEPSTH JIMIECH3MIO. Takas (hopMa MpUHYKACHHS, B KOHKPETHBIX
o0cTosITENbCTBAX AAHHOTO JieNla, HAHOCHUT yJap 0 CaMOMY CYIIECTBY IIpaBa, TapaHTHPOBAH-
HOTO cTathelt 11, u cama 1o cebe cocTaBIsIeT BMEUIATEIbCTBO B OCYIIECTBICHHE STOTO TpaBa
(cM. BeImIeynIOMsIHYTOE perieHue 1o aeiy tOunra, [xeiimac u Beberepa, § 29).

37. bonee Toro, r-H Curypayp A. CurypioHCOH BO3paskal NPOTUB WIECHCTBA B accoLlUa-
LIMM OTYACTU U ITOTOMY, YTO OH He OBUI COINIaCeH C ee IMOJUTUKOM, HalpaBIeHHON Ha OrpaHu-
YEeHHE YUCIIa TAKCH, a COOTBETCTBEHHO, OrpaHHYeHue ocTyna K nmpodeccun. ITo ero muenuto,
MHTEPECHl €ro CTpaHbl ObUIM OB JTydllle 0OecIeueHbl Yepe3 MPeJoCTaBICHUE IHPOKUX JINY-
HBIX TIpaB, BKIFOYasi CBOOOAHBIN BBIOOP pabOTHI, HEXKENN YeM Yepe3 roCyAapCTBEHHOE pery-
mupoBanue. [Toatomy Cyn cautaer, 4To, yUUTHIBasi OOCTOSTENLCTBA Aeia, cTarbs 11 nomkHa
paccMaTpuBarhkcs B cBeTe crateil 9 u 10, Tak Kak 3aliuTa JIMYHOTO MHEHHSI TaK)Ke SBIISIETCS
OJIHOM M3 11eeit cBOOO/IbI 00BETMHEHHMS, TApAaHTHPOBAHHOI cTaTbeil 11 (cM. perieHwue o ey
IOnra, Ixxeiimca u Bebcrepa, § 57). JlaBnenne, okazaHHOE Ha 3asiBUTEINS C 1IEIIbIO IIPUHYIUTH
€ro ocTaBaTbcs 4IeHOM «DPpaMu» MPOTUB €r0 BOJIH, CTAJO CIETYIOIUM aCHEeKTOM, OTHOCS-
IIMMCS K CYIIHOCTH IpaBa, CoziepiKalierocs B crarbe 11; 31ech Takke OblJI0 BMEIIATEIECTBO
B 9TOM OTHOILIEHHHU. J[0BOA MPABUTENILCTBA O TOM, 4TO «DpaMm» SBISETCA HEMOIUTHUECKUM
0o0beIMHEHNEM, HE UMEET 0COO0T0 3HAUCHHUS B ’TOM OTHOLICHHH.
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3. Bvi6o0

38. B cBere Brimensnoxxennoro Cyn coriaceH ¢ 3asButesieM U Komwuccueii, 4to o0xa-
JIyeMbIe MEpBI COCTABIISIIOT BMEIIATEILCTBO B pEaIM3allfIo TIpaBa Ha cBOOOAY OO0BEIHMHCHNS,
rapaHTHPOBaHHOTO MyHKTOM 1 cratbu 11 KoHBeHIMH.

Takoe BMeIIaTeNbCTBO BIEYET 32 COOOW HapylleHHe crarbu 11, eciau OHO He OTBEYaeT
YCIIOBUSIM IIYHKTa 2 YKa3aHHOMW CTaThH.

B. OnpaBaaHo 11 BMemaTeJbCTBO COMIACHO MYHKTY 2 cTarbu 117

39. XKanoba 3asiBuTENS, HaNpaBiIeHHast B yupexeHust B CtpacOypre, Kacanach TOIBKO Te-
puoaa nociue 1 utonsa 1989 r, korga 3axon 1989 roxa yxe Bomen B cuiy... He mogsepraercs
COMHEHHIO TOT (DaKT, 4TO IOCiIe ATON JaThl, OCIIapuBaeMoe 00s3aTeIbCTBO 110 WICHCTBY OBLIO
«3aKOHOZATENIbHO MPEANHUCAHO» U MIPECIIeI0BAI0 3aKOHHYIO LIeJlb, 2 IMEHHO, [0 3aKII0YEHHUIO
Komuccenn, 3amuty «mpas 1 cBo00a Apyrux Jiumy. Cya He BUJUT IPUYMHBI HE COTNIACUTBCS C
TaKUM ONPEAEICHUEM.

40. C npyroii cTopoHsl, 3asaBuTeNs 1 KoMuccus ocnapuBalOT MHEHHE MPAaBUTEILCTBA O
TOM, YTO BMEIIATEIHCTBO OBUIO «HEOOXOANMO B IEMOKPATHUECKOM OOIIECTBEY.

[IpaBuTENBCTBO, CCHUTAsICh HA CBOM apryMEHTHI. .. HACTAWBACT, B YaCTHOCTH, Ha TOM, 4TO,
TIpUHKMMasi BO BHUMaHUE CTATyC JeprKaTeliei JIMIEH3MI KaKk HEe3aBUCHMBIX IpeIpHHIMATe-
JIeH, YWIEHCTBO SIBIISETCS KIHOUEBBIM 3BEHOM MKy HUMU U «DpaMuy» 1o TOil mpuunHe, 4TO
TIOCJIEAHSS He CMOTVIa OBl TapaHTUPOBATh T HAJI30pHBIC (DYHKIMU, KOTOPHIE OHA BHIMOJHSIIA,
ecyi OBl BCe JieprKaTel JIMIECH3UI He SBISUTICH ee wieHaMu. HexenarensHo ObUTO ObI BO3-
JIOKUTD MOAOOHBIC 33/1a4K HA TAKCONAPKH, IIOCKOJIBKY MX BIIaAeibllaMd BO MHOTHX CITydasix
SIBIISIIOTCSL CaMU JIep>KaTeld JTULEH3UH, KOTOPbIE JUIS 3TOTO HEe UMEIOT JOCTATOYHOW BIIACTH.
[TomoGHbIe neiicTBUS MOTPeOOBaIM ObI HE TOJIBKO NPUHATHS JOIIOJHUTEIBHBIX 3aKOHOAATEIb-
HBIX MEp, HO TAKKe PAJUKaIbHO M3MEHIIN OB OTHOILIEHUS MEX/ly TaKCOIIapKaMu 1 JiepyKaTe-
JSIMHU JIMLEH3UH. J{711 OpraHoB rocy/1apCcTBEHHOM BIACTH OBIJIO OBI TaK)Ke HEYMECTHO TIPHHSTh
Ha cebst 9TH QYHKINH, TOCKOJIBKY «DpaMuy BBIONHSIIA UX ObICTPEE U JICIIEBIIE.

41. Bo-niepBeix, Cyz1 HAITOMHMHAET, YTO OCIIApPUBAEMOE 0053aTEIBCTBO 110 WICHCTBY OBLIO
YCTAQHOBJICHO 3aKOHOM, HapylIEHHE KOTOPOTO MOIVIO IOBJIEYb 33 COOOH OT3BIB JIMICH3WU.
Taknum 00pa3zom, 3asBUTENb IOABEPICsl OAHOW M3 (HOPM MPHHYKICHUS, KOTOpas, KaK yiKe
OTMEYaJIoch, peiKo BCTpedyaeTcs B coobmecTse Jlorosapusaromuxcsi CTOpOH M KOTOpasi, Ha
TIEPBEIH B3I, JOIDKHA CUUTATHCS HECOBMECTUMOM co ctathedt 11 KonBeHum (cMm., mutatis
mutandis, pemenne no neny «Jle Komnt, Ban Jlesen u Jle Meiiep mpotuB benbrum» ot
23 urons 1981 r, § 65).

Cyn He coMHEBaeTcsl B TOM, 4To «DpaMuy BBIMONHSUIA (QYHKINH, CITyKUBIIHE HE TOJIBKO
pod)ecCHOHATIBHBIM HHTEPECaM €€ YJICHOB, HO M OOIIECTBEHHBIM MHTEpecaM, U 4To 00s3a-
TEJILCTBO KayK/IOTO JICprKaTellsl JTMLEH3UU B TIPEeIaX COOTBETCTBYIOIIEro paiioHa OBbITh iie-
HOM acCOLMAIMK 3HAYUTEIIFHO CIIOCOOCTBOBAJIO NCIIOJHEHHIO BO3JIOXKEHHBIX HA HEe Ha/I30p-
HBIX (yHKIMH. OnHako Cyn He YOeXICH B TOM, YTO IPHHYAUTEIBHOE YICHCTBO BO «Ppamm»
OB1T0 HEOOXOMMBIM YCIOBHEM HCITOIHEHUS JaHHBIX (DYHKIMH. Bo-1iepBbIX, OCHOBHAsI OTBET-
CTBEHHOCTH 10 HaJI30py 3a HCIOJHEHUEM COOTBETCTBYIOIIUX MpaBMII JEKUT Ha Komurere. ..
Bo-BTOpBIX, YJIEHCTBO HUKOMM 00pPa3oM HE JOJDKHO SIBISITHCS €IUHCTBEHHBIM BO3MOMKHBIM
CIIOCOOOM 3aCTaBHUTh JiepKaTesieil JIMIEH3NI BBINOIHATH 00S3aHHOCTH, HEOOXOIUMBIC IS
OCYIIECTBIICHHS] COOTBETCTBYIOIINX (DYHKIHIA; K IPUMEPY, HEKOTOPBIE U3 HHUX, 3aKPEINICHHBIC
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B 3aKOHOJIATEIILCTBE. .. MOININ 3()(EKTUBHO MPUMEHATHCS 0€3 HEOOXOANMOCTH BBEIICHUS 0051~
3aTe’bHOTO WieHCTBa. HakoHel, He ObII0 YCTaHOBIICHO, YTO CYIIECTBOBANA KaKas-THO0 HHas
MIPUYNHA, 110 KOTopol «DpaMu» He Moria Obl 3alUIIaTh MPO(eCcCHOHAIbHBIC HHTEPECH] CBO-
UX YJICHOB IPH OTCYTCTBUH 00S3aTEILHOTO WICHCTBA, HABS3aHHOTO 3asIBUTEIIIO BOIIPEKH €T0
JMYHOMY MHEHHMIO (CM., Cpel Tipoyero, peutenue no jaeny lImuara u lansctpema, § 36, a
TaKXKe BBILICYIIOMSIHyTOE perienue 1o jneny FOnra, [ixeiimca u BeOcrepa, § 64).

VYuuTeiBas Bce BBILIECKa3aHHOE, AOBOABL, NpuBeAeHHbIE [IpaBUTENBECTBOM, HE JOCTATOU-
HBI JJTSL JI0KA3aTeNbCTBA «HEOOXOANMOCTI TIPHHYKICHHUS 3asBUTEIIS K WICHCTBY BO «Ppamm»
IOJ] YTpO30# MOTEPH JTULEH3UH U BONPEKU €ro JIMYHBIM B3MIsAaM. B yacTHOCTH, HECMOTPS
Ha cBoOOy ycMOTpeHus, nmerontytocs y Mcinananu, odxaryemsle 1eiicTBus ObLIN Hecopas-
MEpHBI IpecaegyeMoil 3akoHHOH nend. COOTBETCTBEHHO, UMENI0 MECTO HapyIllIEHHE CTaThbU
11 KonBeHnuu.



CUAUPOINYAOC (SIDIROPOULOS) U AP.
NPOTUB M'PELLUU !

Xanoba Ne 26695/95
Pewenune ot 10 ntons 1998 ropa

SI3BIK: aHDIMHCKUH, (paHIly3CKUHL.

KiroueBrie TeMBI:
OpeaHUu3ayuu HAyUOHAILHLIX MEHbULUHCNG,
80NpOCHL pecucmpayuu / nepepesucmpayui 00beOUHeHUs.

OcHoOBHBIE (PAKTBI

B 1990 rony 3asiBUTENN NOXKETAIN OCHOBATH HEKOMMEPUYECKYIO OPTaHM3alIMIO M10]1 Ha3Ba-
HUeM «JloM MakeTOHCKOM IUBHIIM3alMKU». MECTHBIN cy 0TKa3all B YIOBIETBOPEHUU 3asiBlie-
HUS O PETUCTPALIUU Ha TOM OCHOBAHHUHU, UTO LIEJIbI0 OPTaHU3aLlUK SBISIETCS Iponarania ujaeu
0 CYILIECTBOBaHMUHU B ['peliny MakeJOHCKOTO MEHBIIMHCTBA, & 9TO MPOTUBOPEUUT HAIUOHAIIb-
HBIM MHTEpecaM [ pernuu u, ciie10BaTeNbHO, TPOTUBOPEUUT 3aKOHY.

Pemenue

Cyn mocumrai, 4To XOTs JeHCTBHS TOCYAapCTBa OBUTH MPEAYCMOTPEHBI 3aKOHOM, OHH HE
TIPECIIeIoBaAIM MPABOMEPHBIX Iienel (oOecreueHne HalMOHaIbHONH 0e3011acCHOCTH WM ITpe-
IyNpexaeHre OeCropsaKoB) M HE OBUTH «HEOOXOAMMBIMH B JIEMOKPATHYECKOM OOIIECTBE.
Hanuune BO3MOXHOCTH y Tpak[aH YUpEeKJaTh IOPUANYECKHE JIUIA, TO3BOJSIOIINE UM Jeii-
CTBOBATh COBMECTHO B OOJIaCTH MX OOIIMX MHTEPECOB, SIBISICTCS OJHUM M3 BRKHEWIINX ac-
TICKTOB IpaBa Ha CBOOOIY 00BbEIMHEHNS, O3 KOTOPOTO ITO MPABO OBIIO OBI JIMIIEHO CMBICTIA.

HUcxon nena: umeno mecmo napyuienue cmamou 11 Konsenyuu.

M3BAEYEHHUA U3 PELLEHUA

1. O TIPEJITIOJIATAEMOM HAPYIIIEHUM CTATBU 11 KOHBEHIIAN
[...]

A. Hmenno in MecTO BMENIIATEIbCTBO?

31. Cy,H MoJjaracT, 4ToO OTKa3 rpCYCCKuX Cy0B B pETUCTPpALlUN O6’LCIII/IH€HI/I$I 3asBUTEICH
OpeaACTaBIsACT c000ii BMEIIATEILCTBO BIACTEH B peain3alurio 3adBUTCIISIMU ITpaBa Ha CB060,Hy
accounaunﬁ. OTKa3 NI 3asBUTEICH KaKOH-ITH00 BO3MOXKHOCTH COBMECTHO UIJIH HHIUBU-
AyaJIbHO INPECICA0BATh LECIIN, KOTOPHIC OHU YKa3aJiu B YUPCAUTCIILHOM aKTC O6L€,HI/IHCHI/I$I, u,
CJICAOBATCIbHO, OCYIICCTBIIATE pacCMaTpruBacMoOC IIpaBo. HaHHOG BMCIIATCJIILCTBO HE OTPpU-
aJIOCh MMPAaBUTCIILCTBOM.

! Ilep. @onzna pa3BUTHS NPABOBEIX TeXHONOr Wi, 2007 T.
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B. OnpaBaano Jin BMelIaTeibCTBO?

32. IlogoOHOE BMEIIATEIBCTBO SBJISICTCS HAPYIICHUEM CTaThH 11, eciii OHO He «Ipemyc-
MOTPEHO 3aKOHOMY, HE TIPECIICAYET OHY WU 00JIee IIPaBOMEPHBIX IEIICH COIIACHO MYHKTY 2
U HE SIBJISICTCS «HEOOXOIUMBIM B JIEMOKPATHYCCKOM OOIIECTBEY IS JTOCTHYKCHHS TUX IICTICH.

1. «IIpedycmompeno 3aKonom»

[...]

35. Cyn cumraert, 4To BMELIATEILCTBO OBUIO «IIPELYyCMOTPEHO 3aKOHOM», TaK KaK CTaThbh
79 u 81 I'paxkaaHCKOTO KoJieKca MO3BOJISIIN Cy[aM OTKa3bIBaTh B Y/IOBIETBOPEHHUH 3asIBICHUS
0 pErUCTpalyHt, €CIH YCTaHOBICHO, YTO JICHCTBUTEILHOCTD YUPEANTEIBHOTO aKTa 00beIu-
HEHHUSI HaXOUTCs Moj BorpocoM. bosee toro, Cyz, Tak e Kak ¥ IPaBUTEILCTBO OTMEUACT,
YTO LeJIb OOBEMHEHNS, YKa3aHHas B €ro yYpeIUTEIbHOM aKTe, JOJDKHA B JICHCTBUTEIHHO-
CTH COOTBETCTBOBATH 11EJIH, KOTOPYIO NpecieayeT 00beANHEHUE, H HE IIPOTHBOPEUHUTH 3aKOHY,
HPABCTBEHHOCTH WJIM OOILIECTBEHHOMY MOPSIKY; cTaThs 105 I'paxkaaHckoro kopekca, Kpome
TOTO, MPEyCMaTPHUBAET BO3MOKHOCTD JIMKBUJIAIMH YK€ YUPEKJACHHOTO OOBETMHEHHS, ECITH
00OHapY’>KEHO, YTO OHO MPECIIEyeT LeJIN, OTINYHBIE OT TeX, KOTOpbIE ObIIIM yCTAaHOBJIICHBI UM
B CBOEM YUPEHUTEIBHOM aKTe...

2. Ilpagomepnasn yenv

37. IIpaBUTENBCTBO YTBEPXKIANIO, YTO PACCMATPUBAEMOE BMEIIATENLCTBO MIPECIEI0BATIO
HECKOJIBKO IeJieil: obecneyeHre HallMOHAIBHOH 0€30MacHOCTH, TIPEA0TBpalleHe oecropsi-
KOB U MIOJIEp2KaHUE KYIBTYPHBIX TPAAULIUH, a TAK)Ke NCTOPUUIECKUX U KyJIbTYPHBIX CHMBOJIOB
I'perun.

38. Cyn He yOex/IeH, 4TO MOCIEHSS U3 3TUX LEeJIeH MOXKET COCTaBIISITh OHY M3 IIPaBO-
MEpHBIX Lielel, MpeIyCMOTPEHHBIX MyHKTOM 2 cTathi 11 KonBenmuu. MckitoueHus rapas-
THI CBOOO/IBI ACCOIMAIMHN JIOJDKHBI HHTEPIIPETHPOBATHCS Y3KO C TEM, YTOOBI IIepeYeHb MX ObLT
CTPOTO MCYEPIIBIBAIOIINM, a UX ONpEIeNICHNE 00s3aTeIbHO OTpaHMYCHHBIM.

39. Tem He meHee Cyn oTMedaeT, 4To ANEUIIIUOHHBIN ¢y I CallOHHKM BBIHEC CBOE pe-
IIICHE Ha OCHOBAHMHM YOEXKIICHHS B TOM, YTO 3asBHTEIN HaMEpEBAJINCh OCIApHUBATh Tpedec-
KyI0 UJIEHTUYHOCTb MaKeJOHUY U €€ KUTENeH U o10pBaTh TEPPUTOPUATIBHYIO LEIOCTHOCTD
I'pertun. IIpuHKMas BO BHMMaHME CUTYallHIO, CYLIECTBOBABIIYI0 Ha balkaHax B TO Bpems,
U TIOJIMTHYECKHE pasHomacks Mexay I permeid u Pecryonnkoit Makenonuneid... Cyx nmpusHaer,
YTO paccMaTrpuBacMOE BMEIIATEIBCTBO MpEIHA3HAYAIOCh JUIs 3allUThl HAIIMOHAIBHON 0e30-
MACHOCTH U MPEAOTBPAIIECHHS OECIIOPSIKOB.

3. «Heobxo00umo 6 demokpamuueckom odujecmeer

40. Cyﬂ OTMEYACT, YTO MPAaBO CO34aBaTh 06T>€IH/IHCHI/IH SIBJIICTCSL HCOTHEMJICMOM YacThIO
ImpaBa, rapaHTupyemMoro cTarbeit 11, JaXKe €CJIM 3Ta CTaTbsl YIIOMUHACT HEIOCPEACTBECHHO
TOJIBKO IIPAaBO CO3JaBaThb HpO(l)COIO3LI. TO, 4TO IrpaxAaaHe JOJIKHBI UMETb BO3MOKHOCTH Yy4-
PeXKAATh IOPUAUYCCKUC JINIIA, TO3BOJIAIOIINUEC UM HeﬁCTBOBaTL COBMECTHO B 00JaCTH HX 00-
X UHTCPCCOB, ABJISACTCA OAHUM U3 Ba)KHEHIIINX aCIIEKTOB ImpaBa Ha CBO60ﬂy accounaunﬁ,
oe3 KOTOPOI'o 9TO IpaBO OBLIO OBI JIMIIIEHO BCSIKOI'O CMBICIIA. TO, KaKuM 06pa30M oTa CBOGOﬂa
3aKPCIUIICTCA B HAIITMOHAJIBHOM 3aKOHOAATCJIILCTBE, @ TAKIKE €€ MPAKTUICCKOC MPUMCHCHUC
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BIIACTSIMH, TOKa3bIBA€T COCTOSHHE JIEMOKPAaTUH B COOTBETCTBYIOIIEH cTpaHe. BHe BCsikoro
COMHEHHSI, y TOCY/IapCTB €CTh MPAaBO YIOCTOBEPHUTHCS, YTO LENb U JCATEILHOCT 00beanHE-
HUSI COOTBETCTBYIOT YCTaHOBIEHHBIM 3aKOHOM IIPABUJIaM, OJHAKO OCYIIECTBIECHUE [ToCcyaapc-
TBaMH | MOAO0OHBIX TTOJIHOMOYH JOJDKHO OBITH COBMECTHMO C HX COOCTBECHHBIMH 00sI3aTeIbC-
TBaMH B paMkax KOHBEHIMU U MOJUIEKUT KOHTPOIIO CO CTOPOHBI KOHBEHIIUOHHBIX OPraHOB.

CrnenoBaTenbHO, UCKIIIOUEHUS, IpeAycMOTpeHHble cTatheil 11 KonBeHnuu, HOmKHBI TOM-
KOBATHCSI CTPOTO; TOJIBKO YOEIMTENBHBIC U HEOIIPOBEP)KIMBIE JIOBOIBI MOTYT ONpaBIaTh Orpa-
HUYEHUsI CBOOOIBI 00beMHEHUS. B onpeiesieHnn Toro, cyniecTByeT JIn He0OXOJMMOCTh BMe-
IIaTeIbCTBA B 3HAUCHWH MyHKTa 2 crarb 11, rocymapcTBa UMEIOT OTpaHHYCHHYIO0 cBOOOIY
YCMOTpEHHUsI, KOTOPast COMPOBOXKAAETCS CTPOTUM HA30POM, OXBATHIBAIOIIUM 3aKOHOATEIbC-
TBO, IPAaBONPUMEHUTENIBHYIO MPAKTHUKY, a TaKKe PELICHNs HE3aBUCUMBIX CyAOB U UX UCIOJ-
HEHHE.

Korma Cyn 3aHmMaeTcsi M3ydeHHEM BOIIPOCaA, €ro 3ajada COCTOMT HE B TOM, YTOOBI ITOA-
MEHSATh CBOMM COOCTBEHHBIM MHEHHEM B3IVISIIbl HAIMOHAJIBHBIX BJIACTEH, a B TOM, YTOOBI
NIEPECMOTPETh B COOTBETCTBUU O cTarheil 11 KonBeHnun pemenust, KOTOpble BIaCTU NPUHS-
JIY, OCYIIECTBIISAS CBOU MOIHOMOYHS. JTO He 03Ha4aeT, uTo oH [Cya] J0/KeH OrpaHUYHUThCS BbI-
SICHEHHEM TOTO, OCYIIECTBIISUIO JIM TOCYapCTBO-OTBETYHK CBOW MOJIHOMOUHSI OJIaropasyMHo,
OCMOTPHUTEIBHO U 00pocoBecTHO; [Cy/] JOIMKEH paccMOTPETh 0OKaTyeMOe BMEIIATEIbCTBO
B CBETE BCETO JIENIa U ONPEJIEINTh, OBLIO JIX OHO «COPa3MEPHO MPaBOMEPHO MPECIIETyeMOH eI
U SIBIISIFOTCSL JIM OCHOBAHMUsI, IPUBECHHbBIE HALIMOHAIBHBIMU BIIACTSIMU B OIpaBJaHUE BMeIlla-
TEJIbCTBA, «YMECTHBIMHU M JIOCTATOUHBIMIY». Takum obpazom, Cyn JoIKeH yOeanuThesl, 9To Ha-
LUOHANBHBIE BIACTU MPUMEHWIN CTaHAAPTHI, COOTBETCTBYIOIINE IPUHIUIAM, COAEPKAIIIM-
cst B crarbe 11, 1, 6osee Toro, YT0 OHM OCHOBBIBAINCH B CBOMX PEILCHHSX HA MPHEMIIEMOH OIeH-
Ke (haKkTOB, UMEIOLINX OTHOLIEHHE K JIey (CM. cyneOHoe pemeHne no ey «O0beanHeHHas
Kommynucruueckas naprust npotus Typrmmy, §§ 46 u 47).

41. CornacHo aprymMeHTaM 3asiBUTEJNEH, BCe TOBOJIbI, BBIABUHYTHIC HALIMOHAIBHBIMU Cy/la-
MH U TIPaBUTEIBCTBOM MPOTHUB yupeauTenel oObeanHEeHus, ObliI 0€30CHOBATEILHBIMHY, He-
OIpeICNICHHBIMY 1 HEJIOKa3aHHBIMU U HE COOTBETCTBOBAJIN MOHATHIO «HACYIITHONW COLIMAIbHON
MOTPEOHOCTI».

CyneGHOe J0Che HE COJEPIKAIO HUYEro, YTO MOIVIO ObI YKa3bIBaTh HAa TO, YTO KAKOW-JIH-
00 U3 3asBHUTENCH XKeaja MoJ0pBaTh TEPPUTOPHAIBHYIO LENOCTHOCTh [ pennu, HaluoHaIb-
HyI0 6€30MaCHOCTh M OOILECTBEHHBIH MOPSIOK. YIIOMUHAHKE O CO3HAHUH IIPUHA UICKHOCTH K
MEHBIIUHCTBY U O COXPAHEHUH U Pa3BUTHU KYJIBTYpbl MEHBIINHCTBA HE MOXKET paccMaTpH-
BaThCs KaK yrpo3a «IeMOKpPaTHIeCKOMY OOLIECTBY». AHAJIOIHYHO, IPUCYTCTBHE HEKOTOPBIX
u3 yupenutencii Ha Kondepenun CBCE B KoneHrarene He MOXeT pacIICHHBAThCS Kak yrnap
10 HaIlMOHAJIBHON 0E30MaCHOCTH, TIOCKOJIBKY, HOAMICAB BCE COOTBETCTBYIONINE JIOKYMEHTBHI
CBCE, npaButenscTBo I'penuu mpusHano, 4To rpakJjaHe MOryT MPUHUMATh y4acTHE B MO-
JOOHBIX Tporeaypax. Takxke r-H CHIMPOIYJI0C HUKOMM 00pa3oM He OCHapHhBal IPEUeCcKyIo
UJEHTUYHOCTb IPedeCcKoi MPOBUHIMY MaKkeIOHNH; OH JIUIIb 3asiBUII, YTO MAKEOHCKOE MEHb-
LIMHCTBO TaM MPUTECHSIOCH.

Bornee Toro, 3asBieHre 0 TOM, 4TO yUpeaUTeNn 00beIMHEHHS IIAHMPOBAIIM 3ar0BOP TPO-
B I'pennn, 6ezocHoBarenbHO. CTarhs B Ipecce, CChUIABIIASICS HA «JIUPEKTUBY» OT MMEHH
CJIaBSIHCKUX OpraHW3aluil 3a TpaHuLeH, sIBHO colepkalla JIOKHYI0 HH(OpMaImio 1 Oblia Toj-
HOCTBIO C(haOpUKOBaHa; 3TO OBUIO OYEBHIHO M3 CAMOTO HMCIOJIB30BAaHHS CIIOBA «yKa3aHHE,
KOTOpOE HE SIBJISUIOCH TEPMHUHOM KOHIIA XX BeKa, a TaKke U3 TOro (pakra, 4To NPaBUTEIBCTBO
I'penmn 0 HAcTOSIIETO BPEMEHH HE MOATBEPIMIIO CYIIECTBOBAHMS IOJOOHOW TUPEKTHBBI.
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Be3orBeTcTBeHHBIE MyONMKAIMK B ra3eTe HE MOIIHM OBITH HCIIOJIB30BAaHbI B KaU4eCTBE JI0Ka3a-
TENICTBA CYJOM WM CaMHUM IPaBUTENBCTBOM TOCYNApCTBa, KOTOPOE YBAXAET MPHUHIUI BEPXO-
BEHCTBA 3aKOHA.

TeppurtopraipHas EIO0CTHOCTh, HAMOHAJIbHASI OE30MaCHOCTh M OOILIECTBEHHBIN TOPSI-
JIOK HE TTOJJBEPTaJIUCh YIPO3€ M3-3a JNEITEILHOCTH OOBEIMHEHUSI, IEJIbI0 KOTOPOTO SIBIISUIACH
Iponarasjia KylabTypbl pETHOHA, JaXKe €CIH MPENOI0KUTh, YTO €ro LeJIb 0TYaCTH BKIIIOUAia
Iponara’jy KyiabTypbl MEHBIINHCTBA; CYyIl€CTBOBAHUE MEHBIINHCTB U PAa3JINYHBIX KYIBTYp
B CTpaHe sBIsieTCsl (PaKTOM, KOTOPBIH «JIeMOKPaTHIECKOe 00IIEeCTBO» JOJDKHO ITPUHUMATh, a
TaKKe 3alUIIATh U MOJAEPKUBATh B COOTBETCTBUY C MPUHIIMIIAMH MEXK/yHapOIHOIO MpaBa.

42.TIpaBUTENbCTBO YTBEPKAAIIO, UTO HALIMOHAIBHBIE BIIACTH UMEIHU IIPaBO OTKAa3aTh 3asBU-
TeNsIM B peructpanuu. B vactHocTH, Cya nepBoil nHCTaHIMY I. GIOPUHBI U ATEIUISIIMOHHBIN
cyn r. CaJIOHUKH Jaid IPUEMIIEMYIO OIIEHKY OOCTOSITENBCTBAM Jiella U MPHILIH K 3aKIIIoue-
HUIO, YTO HACTOSINAs LEJIb aCCOLUAIMU OTIMYAETCs OT TOM, KOoTopasi yka3aHa B MEMOpaHIy-
Me 00 acconmanuuu. st TOro 4yTOOBI MPUHTH K TAKOMY MHEHHIO, CyAbU TI0 COOCTBEHHOMY
OOy K/ICHHIO MTPUHSUIM BO BHUMaHHE B Ka4eCTBE JIOKa3aTeNbCTB cTarbu 741, 744 n 759 § 3
I’'paxxnaHckoro mpoueccyanbHOro KoJieKca B CBSI3U € IMPOTOKOJIOM; ONPEIEIEHHbIC ra3eTHhIE
CTaThH M OOIIEN3BECTHBIE 0OCTOSITENILCTBA, B TOM YHCIIE TpeTeH3nu [ pennu, 4To mpornarasia
Ha3BaHUs «ObIBIIAs IorociaBckas PecrmyOnmka MakenoHus» ObUIa MOINBITKOM «ClaBsSHH3a-
LUW» Ha3BaHUs «MakeIOHUs»; ONpeeNICHHbIE TON0KEeHNs rocyaapcTBeHHON KoncTurynuu
U cUCTEMaTH4ecKasi KaMIIaHUsl IPOJBIKEHHS UJIeH «00beAMHEHHOH Make1oHumIm».

Janee, cyasl OTMETHIIH, YTO CTaTbsd 4 yCTaBa acCOLUALMU MIPEIIONATaeT, YTO IPUHSITHE
€ro NMPHHIMIIOB — BAXXHOE YCJIOBHE JJISl TOTO, YTOOBI CTaTh WICHOM acCOIManuy, 0e3 ycra-
HOBJICHHS, O/THAKO, CAMUX IPHHIUIIOB, YTOOBI MOTCHIINAIbHBIE YICHBI H30eTaii prcKa ObITh
«0OMaHyTBIMH», KaK TOJILKO OHH ITPUCOEIUHATCS K accoruanyi. Ha3Banue acconuanum Tax-
K€ BBI3BIBACT HEJJOYMEHNUE, TaK KaK 3asBUTEIH JKEIaIl CKPBITh THUII KYJIbTYpBl, K KOTOPOH OHU
OTHOCHIIHCE. BBOsiee B 3a0myskieHne Ha3BaHue — «/loM MakeJOHCKOW IMBHIIM3AIIMNY —
OBUIO YacThIO OCYLIECTBIISIEMON NpOMAraHabl, 0ObEKTHBHON ILIEJIbI0 KOTOPOH SIBISIIOCH CO-
3[aHue OJAroNPHATHOTO KiInMMata Juisi 0OCY)KAEHHs TPEYeCKO LEeJIOCTHOCTH MakeoHNH |
HojAepKaHUe UPPEIEHTUCTCKUX CTPEMIICHUI.

OCHOBBIBasICh Ha CyJeOHOM IPELEJCHTOM IpaBe, MPaBUTEIBbCTBO IOTYEPKUBAIIO, UTO
BJIaCTH OBUIM TOTOBBI Jy4Ile, HEXKEIH MEXKTyHApOIHBIH Cy/, K OLEHKE CTENeHH «HEeoOXo-
JVMOCTH [BMelIaTeIbCcTBa]| JAEMOKpaTHYeckoM oOmiecTBe». [IpaBUTENbCTBO IMonaraet, 4To
JIOJKHO OBITH BBIKA3aHO yBaXKEHHE K PEIICHUIO BIACTEH, KOTJIa OHU B3BEHINBAIN KOHIUKTY-
Io1IMe MyOIMYHbIC U MHAWBU/IyaIbHbBIC HHTEPECHI B CBETE CBOETO 3HAHUS O CTPAaHE U OTBETC-
TBEHHOCTH [0 HALIMOHAIBHOMY IIPaBy. YCTaHABIUBAsI TPAHUIIBI OLIEHKH, B YACTHOCTH TaM, I/I€
JieJla 3aTparuBaroT BOIIPOCHI HAI[MOHAJIBHOW 0E301acHOCTH, TPEUYECKUE Cy/Ibl B HACTOSIIEM
Jielie COOTBETCTBOBAIIM KPUTEPHIO IPONOPLIUOHATBHOCTH.

43. Komuccus, uccnenoBaB J0Ka3aTeNbCTBA, NMPEACTABICHHBIE Iepe]] HallHOHAIBHBIMU
CyJlamu, IMOCYHTAIA, YTO HE OBbLI YCTaHOBJIEH (DAKT HAJIMYMS y 3asBUTENCH CEnapaTUCTCKUX
nHamepenuid. [lo obmeMy npu3HaHHUIO, HAMOHAIBHBIE CYJIbl MOIVIM Pa3yMHO 3aKJIIOYUTh, YTO
HACTOSIIEH [eTbIo 00beIMHEHHS SBIISUIACH MIPOTIAaraH/ia uaeu o TOM, 4To B I peryu cymecTBy-
€T MaKeJOHCKOE MEHBIINHCTBO U YTO MIPaBa MPECTaBUTENEH 3TOr0 MEHBIINHCTBA YBAXKAOTCS
He B 1oiHON Mepe. OnHako, mo MueHuo Komucenu, 310 camo 1o cede He onpas/pIBajIo Orpa-
HUYCHUS TpaBa 3asiBUTENEH Ha CBOOOY accoruarnii. XoTs 3asBUTEIN ICHCTBUTEIBHO YTBEPIK-
Jlalii, YTO OHU UMEIOT «MaKeJOHCKOE» HAIIMOHAIBHOE CO3HAHUE, HET HUYETO, YTO YKa3bIBAJIO
ObI Ha TO, YTO OHU IPOIIAraHJMPOBAIIN HCIOIB30BaHIE HACKIINS WM HEAEMOKPATHYCCKUX U
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HEKOHCTUTYLMOHHBIX Mep. Komuccus caenana BeIBOJ, YTO OCHOBAHUS, IPUBEICHHBIC HAIIUO-
HaJIHBIMU BJIACTSIMU B OTPaBJlaHUE BMELIATEIbCTBA, HE OBUIM «YMECTHBIMU M JIOCTaTOYHBI-
MH» M 4TO BMEIIATEILCTBO HE OBUIO «COPa3MEpPHO NMPABOMEPHO MPECICAYEMON IICIII».

44. Cyn oTMedaeT B IIEPBYIO O4epEIb, UTO LT 00beJMHEHHS 1071 Ha3BaHHEM «/J]oM Make10H-
CKOH IIUBUJIN3AIMK», YKA3aHHBIE B €r0 YUPEAUTEILHOM aKTe, 3aKJII04aIUCh UCKIIOUUTENBHO
B COXPaHECHHUH ¥ PA3BUTHU TPaJULUI U HAPOAHOU KyJbTyphl pernona ®nopuHa. .. [TogoGHbIe
nenu npeacrapisiores Cydy COBEPIICHHO MPO3PauHbIMU U MPAaBOMEPHBIMU; XKHUTEIH BIIpa-
BE CO3/1aBaTh 0OBEANHEHNUS JUIS TOTO, YTOOBI ITPOMAraHIupoBaTh XapaKTepHble 0COOCHHOCTH
pEeruoHa Kak 10 UCTOPHUECKUM, TaK U 110 SIKOHOMUYECKUM IMpudauHaM. Jlake eciu npeamnoo-
JKUTB, 4TO YUPEIUTEIN 00bEINHEHHS, TOJOOHOTO TOMY, C KOTOPBIM CBSI3aHO HACTOSIIEE IO,
3aIIMINAIOT CO3HAHNE MEHBIIMHCTBA, JlokymeHT KoreHrarenckoro cosenanust Kondepenum 1o
yenoseueckomy m3meperuto CBCE (paznen 1V) ot 29 urons 1990 . u [Tapmwxckas xapTust 1uist
HoBo# EBporist ot 21 HOs10pst 1990 1., koTOpBIE MoAnUcana ['pers, Mo3BosSeT UM CO3aBaTh
aCCOLMALUY JUIS 3alIUThl UX KYJIBTYPHOTO U JyXOBHOI'O HACJIEANsI.

[...]

46. B nene «O0beanHeHHAss KOMMYHHUCTHYECKast TapTust Typuun u ap. npotus Typuum»
Cyn pemmi, 4To He MOXKET UCKJII0YATh TOTO, YTO MPOrpaMMa MOIUTUYECKOH MAPTUU MOXKET
CKpBIBATh LIEJIN W HAMEPEHUs, OTIAMYAIOIINECS OT MPOBO3MIAIICHHBIX. [yl TOro 4To0BI Mmoa-
TBEPAUTH 00paTHOE, MPOrpaMmMa JOJDKHA OBITH COIIOCTaBUMa C JCHCTBHUSMH MAPTHH H MTO3H-
LUSIMH, KOTOPBIE OHA 3allUIaeT. AHAJIOTHYHO B JaHHOM jeie Cya He HCKIIIOUAeT, YTo MOCIIe
yUpeKXAeHHsT 00bEIMHEHHE MOIJIO OBl IO MPUKPBITHEM LIEJICH, YHOMSHYTBIX B €T0 y4peiu-
TEJILHOM aKTe, 3aHATHCS ICSATENbHOCTHIO, HE COBMECTHMOMN C 9THMHU LielsiMH. [1on00Hy10 BO3-
MOKHOCTB, KOTOPYIO HallMOHAJIBHBIE CY/Ibl pacCMaTpUBAIN Kak caMo co0Ol pa3yMeromyrocs,
e/1Ba JIM1 MO>KHO OIPOBEPrHYTH KaKMMH-THOO MPAKTUUECKUMH JEHCTBUSAMH, TIOCKOIBKY 00b-
€IMHCHNE HEe MMEJI0 BPEMEHH IPEIIPHHATh Kakue-In0o neiictBust. Eciu Bo3MOXXHOCTB cTa-
Ja OBl peabHOCTHIO, BiIacTh He ObutH Okl OeccmnbHbl. ComtacHo cratbe 105 I'paxmanckoro
KOZIeKCa, Cy/l IEPBOIl MHCTAHIIMN BIPABE M3/aTh MPEANNUCAHUE O JIMKBUAAIMN OObEIUHEHHS,
€CJIM OHO INIpEClIeAyeT Lelb, OTIMYHYI0 OT TOM, KOTOpasl M3JI0KEHA B YUPEAUTEILHOM aKTe,
WM eciii 00HApYKEHO, YTO €ro (yHKIIMOHUPOBAHUE MIPOTHBOPEUUT 3aKOHY, HDABCTBEHHOCTH
WM OOIIECTBEHHOMY TOPSIZKY ...

47. B cBere Bcero BblIen310:keHHOro CyJ1 3aKIII0YAET, YTO OTKa3 B PEruCTpanuy 00be1u-
HEHUs 3asBUTEIeH ObUI HecOpa3MepeH IMpecieayeMbIM LelsiM. B TaHHBIX 00CTOSTEIbCTBAX
HMeIo MecTo HapymieHue crarsu 11 KonBennuu.



COUMWAAUCTUYECKASA NMAPTUSA (SOCIALIST PARTY) U AP.
NPOTUB TYPLUKU !

Xanoba Ne 21237/93
PeweHune ot 25 mana 1998 ropa

SI3bIK: aHDIMICKAH, (paHITy3CKHH.

KitroueBbie TeMBI:

nonumuueckue napmuu / ROIUMUYecKas 0esimenlbHOCb,
3AKOHHOCb Yelell U Memoo08 0esimelbHOCU,
JUKBUOAYUSL 0OBEOUHEHUSL.

OcHoBHBIE (PAKTBI

Counmnanmucruueckas naptus (CIT) 6puta ocHoBana 1 ¢espainst 1988 1. u pacmymieHa B ok-
Ts10pe 1992 1. pemennem Koncrurynmonnoro cyaa. [ocnona Mnxan Kupur u lory Ilepunuexk,
BTOPOH M TPETHi 3asgBUTEIH, OBUIH, COOTBETCTBEHHO, NPEACEAATENEeM U OBIBIINM Ipeace/a-
TeJleM MapTUu.

15 deBpains 1988 1., uepes qBe HeENMM MOCIIE OCHOBAHUS TAPTHHU, TCHEPAIBbHBIN IIPOKYPOP
oOparuiicst B KOHCTUTYIMOHHBIH Cy/1 ¢ TpeOOBaHHUEM O €€ POCITYCKE, YTBEPKAAsi CO CChUIKAMU
Ha MporpamMMmy MapTUH, YTO OHA CTPEMUTCS YCTAaHOBUTH B CTPaHE JUKTATypy MpojeTapuaTa.

8 nexabpst Toro xe roga KOHCTUTYIIMOHHBIH CyJ] OTKIOHWII 3aIpOC KaKk He0OOCHOBAHHBIH.
[o ero MHEHMIO, TOJIMTHYECKUE LIEJIU TTAPTHH, ChOPMYIHPOBAHHBIE B IIPOrpaMMe, HE TIPOTH-
Bopeumn Konctutynuu.

14 HOs10pst 1991 I. TeHepabHBINH MPOKYPOpP BTOPHUYHO oOpatuics B KOHCTHTYIHMOHHBIN
cyn. Ceputasice Ha myOnukanuu CI1 u 3asBiieHHsI ee pyKOBOAUTENEH, B T. 4. BO BpeMsl H30H-
parenbHOM KamMnaHuu 1o BeiOopaM B [laprmameHT, OH yTBepyK/all, 4To AESTEIBHOCTh apTUH
HaInpaBJieHa Ha IOIPBIB TEPPUTOPUABHON LIETOCTHOCTH FOCYAapCTBA U €AMHCTBA HAILIUH, YTO
SIBIISIETCA HapylleHueM AT crateit Koncturynuu u Tpex crareil 3akoHa «O NOIUTUYECKHUX
naptusix» Ne 2820. B cBoem perennn ot 10 uromst 1992 ., onyonukoBanHOM 25 oKTA0pst 1992
r., Koncrurynmonssiii cyn o0bsBun o pociycke CII. Dto mosiekso 3a codolt ipso jure KoH-
¢uckarnuio u nepenady nmymecrsa CII B Ka3naueicTBO M 3amperieHne ee pyKOBOIUTEISIM
3aHUMATH JIF000H MOMOOHBIH TOCT B OyyIIEM.

Pemenune

Ilo MHeHHIO Cy/t[a, TOT (1)aKT, YTO MOJUTUYCCKas MporpaMMma MapTHU OLICHUBACTCA KakK
HECOBMECTUMAs € CYHICCTBYIOIIMMH NPUHOWUIIAMU U CTPYKTYpaMH TYpPCUKOI'0O rocyaapcTsa,
HEC €J1acT €€ HECOBMECTHMOM C IMMpUHIUIIAMA AEMOKpPATUU.

Cyﬂ HAlIOMHWJI, 4YTO, Y4YUTBbIBAsA BaXHYIO POJIb MOJUTHYCCKUX HapTI/Iﬁ B YyCIICIIHOM
(l)yHKL[I/IOHI/IpOBaHI/II/I JACEMOKpAaTU, HUCKIIOYCHUSA, U3JIOKCHHBIC B CTATbHC 11 KOHBGHIII/II/I, B
OTHOIICHHUU ITOJIUTUYCCKHUX HapTI/Iﬁ JOJDKHBI HOABEPrarbCsa Y3KOMY TOJIKOBAHUIO; TOJIBKO

! EBpomeiickui cy1 110 paBaM vesioBeka: M36panusie pemerns: B 2 1. M.: Hopma u ap., 2001. T. 2. C. 496—
508.

105



yOenuTenbHble 1 BECKHE NMPUYMHBI MOTYT OIIPaBIbIBATh OIPAaHUUYEHUS] HA CBOOOY acCOLM-
anmit. CyJ OTMETHII, YTO paccMarpuBacMoe CyAeOHOE BMEIIATEILCTBO MMENO PaJNKaIbHBIA
XapakTep M 4TO CTOJIb CypOBBIE MEPHI MOT'YT IPUMEHSTHCS JIMIIb B HANO0JIee CEPbE3HBIX CITy-
yasx. Takum oOpaszom, pemrerune o pocirycke CII ObII0 HecopasMepHO ITpeciieayeMoi el U,
CJIC/IOBATENBHO, HE SBJISIIOCH HEOOXOANMBIM B IEMOKPAaTHYECKOM OOIIECTBE.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

W3BAEYEHUE U3 CYAEBHOIO PELLEHUA
I. O ITPEAITIOJIATAEMOM HAPYINEHNUW CTATBU 11 KOHBEHIINU

A. ITpumennmocts cratbu 11 Konsenuun

[...]
2. Ouyenxka Cyoa

29. B pemiennn no nexy United Communist Party and Others v. Turkey ot 30 suBaps 1998 .
Cyn ykasai, 4To HOJIMTHYECKUE MTapTUH TIPEJICTABILIIOT co00i (popMy accolralyn, >KM3HEHHO
HEoOXOMMYIO IS HA/UTSKAIIEro (hyHKIIMOHUPOBAHMS IEMOKPATHH, U YTO BBUTY Ba)KHOCTH JIe-
MOKpaTuu B cucreMe KOHBEHIINH HE MOKET ObITh COMHEHWUS, YTO MOJIUTHYECKHE TTAPTHHU MOJIIa-
Jarot nox aeiicteue ctatbu 11. C npyroit cropossl, Cyx OTMETHI, YTO acCOLUALs, B TOM YHC-
JIe TIONUTHYECKast TIapTHsl, He MOXKET OBbITh JIMIICHA 3aIlUTHI, IperocTaBisieMoll KoHBeHImeH,
JIUIIb TOTOMY, YTO €€ JEHCTBUS PACLEHUBAIOTCS HALMOHAIBHBIMU OpraHaMU BIACTH KaK MOJA-
PBIB KOHCTUTYITHOHHBIX OCHOB FOCYapCcTBa M TpeOYIOT IPHUMEHEHNS 3alpeTUTENBHBIX Mep. Cynt
HE BUJIUT HUKAKOTO OCHOBAHUS B HACTOSIIIIEM JIEJIe, YTOOBI IIPUITH K HHOMY 3aKJIIOUCHHUIO.

UYro kacaetcs nmpuMeHeHus ctatbu 17 Korseriuu, Cyn 00paTuTCs K 3TOMY BOIIPOCY 03~
ke (CM. 1. 53 Huxe).

B. Cooaronenne crarou 11 KouBenuun
1. Hanuuue ememamenscmea

30. Bce 3asButenu noarsepanin, uto pocmyck CII sBisiicsi BMeIaTen-CTBOM B X MPABO
Ha cBoOony accormanuii. Takoe e MHEHUE cIoXmwiIock U 'y Cyna.

2. Bvino 1u emeuwtamenvCmeo onpagoanHbim?

31. BMemarenbCTBO SBISETCS HApyLIEHUEM CTaTbu 11, eciiu OHO He «IPeayCMOTPEHO 3a-
KOHOM», HE MPECIICyeT OHY WIK 00Jiee MPaBOMEPHBIX IIEIICH COTIACHO II. 2 H «HEOOXOAUMO
B JICMOKPATHYCCKOM OOIIECTBEY ISl TOCTHKCHUS ITUX IICIICH.

(a) «IIpexycMOTpEHO 3aKOHOM»

32. Bce conuuch BO MHEHUH, YTO OTPAHUYCHUE OBLIO «IIPESIYCMOTPEHO 3aKOHOMY, ITOC-
KOJIbKY ocrapuBaemMble perieHusi Koncturynuonnoro Cyna OCHOBBIBAJIMCH Ha CTarbu 2, 3
myHKT 1, 6, 10, 14 mynkT 1 u ObiBIICH cTaThe 68 KoHcTUTYIMY, a Takxke cTaThix 78, 81 u 96
(3) 3akona Ne 2820 (0 HOJUTHYECKNX MAPTHUSIX ).
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(b) IlpaBomepHas neJb

36. Cyn cunraert, uto pociyck CII npecnenosai, mo kpaiHeil Mepe, OHY U3 «IIpaBOMep-
HBIX IIeJIel», M3JI0KeHHBIX B CT.11 KoHBEeHINN,— «3amura HalMOHAIBEHON OE30I1aCHOCTH.

(c) «<Heo0x011M0 B 1eMOKPATHYECKOM 001eCTBE»

[...]

41. Cyn HamOMHMJI, YTO, HECMOTPsI HA aBTOHOMHYIO pOJib M 0c00yI0 chepy mpuMEHEHUs
cratbu 11 KoHBeHIIMM, OHA JJOJDKHA TaKKe paccMaTpuBarhes B cBeTe crtarbu 10. 3ammra MHe-
HU 1 CBOOOJIBI BEIPAXKATh UX — OJIHA U3 IIeIeit CBOOOIBI COOpaHUs M CO3MAHUS ACCOIHALINY,
Kak cka3zaHo B craThe 11 KonBeniuu. 910 B eme OOJbIel CTENEHH OTHOCHTCS K MOJUTH-
YECKUM MAPTUSAM BBUIY UX CYIICCTBCHHOW POJIH B 00CCIICUCHUH ILTFOPAIH3Ma U YCIICIIHOTO
(hYHKIIMOHUPOBAHUS IEMOKPATUH.

Cyl MHOTOKpAaTHO IOTYEPKUBAJ, YTO JIEMOKPATHH O€3 ILTIOpajn3Ma OBITh HE MOXKCT.
HMenHO 10 3TO# npuvrHEe cB00Oa BhIpakeHHs MHEHUS (cTaThs 10) ¢ OrOBOpKaMH ITyHKTa
2 OXBaTBHIBACT HE TOJBKO «HH(POPMAIIUIO» HIH «HUICH0», KOTOPhIE BOCIPUHUMAIOTCS Oiaro-
JKEJIATEIbHO WJIM PACLICHUBAIOTCS KaK HE OCKOPOUTEBHBIC WIIH MaJIOBaXKHBIC, HO TAKXKE U TC,
KOTOPBIC OCKOPOJISIOT, IOKUPYIOT WK BBI3BIBAIOT pazapaxeHuc. [I0CKOIbKY NesITeIbHOCTD
MOJTUTUYCCKUX TTAPTUH SBIIACTCS KOJUICKTUBHON pean3aiueii CBOOOIBI BBIPAXKCHUS MHCHUH,
caMm 3TOT (haKT JJaeT UM MpaBo UcKarh 3amuty crarei 10 u 11 Konsenuuu (cM., cpean npodmnx,
cyne6Hoe peutenue 1o jneny United Communist Party and Others v. Turkey, §§ 42—43).

42. Yro xacaeTcst HACTOSIIIIETO JIeJia, HEOOXOIUMO B MIEPBYIO OY€PElb OTMETHTH, YTO B CBO-
em pemtenuu ot 10 uronsg 1992 r. KoHCTUTYIIHOHHBII CyJ MCXOIUIT U3 TOTO, YTO OH HE HAMEPEH
paccMaTpuBarh, COOTBETCTBOBANH Jiu nporpamma u yctaB CII TpeboBaHusIM 3aK0oHA, a cOOU-
paeTcst ucclieoBaTh, He HapylIala JIM MOJUTHIECKasl IeATeNbHOCTh TAPTUU YCTAHOBIICHHBIE
3aKOHOM 3ampeThl. [IpuHnMas peleHue o pocmycke naptuu, KOHCTUTYIIMOHHBINH CyA OCHO-
BBIBAJICSI HA MYOJTMYHBIX 3asBJICHUSX r-Ha [leprHYCKa — HEKOTOpBIC M3 HUX B MHUCHMCHHOMN
thopme,— kotopsie Cyn paccMaTpuBall Kak HOBbIC (DAKTBI M CBHICTEIBCTBA O ACATCIIEHOCTH
CII... Orcrona BbITekaet, 4To Cyl MOKET OrpaHUUUTHCS U3YUEHUEM JTAHHBIX 3as1BJICHHM.

43. KOHCTUTYLIHOHHBIN CYZl OTMETHUJI, YTO, IPOBOJIS Pa3iNune MEXIY ABYMs HALIUSIMH —
KypAaMHU W TypKamH, T-H [lepuHUEK yTBEpKIall, YTO HAINYHE HAIMOHAIEHBIX MCHBITHHCTB
B Typuuu B KOHEYHOM CUETE JOJDKHO MPUBECTH K CO3IaHUIO KYpAO-TYypEIKOH (enepaiuu B
yiepO eIMHCTBY TYpPEIKOH HAIlMH W TEPPUTOPHUANBEHON IEIOCTHOCTH rocynapcTBa. B obma-
ctu uneonoruu CII ObUTa IPOTHBHUIICH HAIMOHANMM3Ma ATATIOpPKA, BAKHEUIIIETO MMPHUHITUIIA,
Ha KoTopoit 3mkaercs Pecnyonuka Typrous. HecmoTpst Ha MCIIONB30BaHUE APYTHX METOJIOB,
1enb monuTHdeckoit gesrensHoct CIT Obta aHAIOTHYHA SN TEPPOPUCTHICCKUX OPTaHH-
3anuii. [Tockombky CIT 6oporack 3a cemapaTtiu3M U BOCCTAHHE, €€ POCIYCK OBLT OMPaBIaH. . .

44. C yuerom 31X (hakTopoB Cy JOKEH OBLT B MIEPBYIO OYEPEb PACCMOTPETh CYTh 3a-
SIBIIGHUH 110 CIOPHOMY BOIIPOCY U 3aTEM OIpeeInTh, onpasaaH ju pocmyck CIT.

B otHOmeHnn nepeoii mpoodiemspl Cyl HAMOMHHMJI, YTO IPH ITOM €ro 33aja4a COCTOUT HE B
TOM, YTOOBI TIOAMEHSTH COOO0I IOPHCIUKIIMIO HAIMOHAIBHBIX OPI'aHOB BIIACTH, & B TOM, YTOOBI
paccmotpeTh B cBeTe cTarbi 11 KoHBeHLMHU Te peleHus, KOTOpble OHU BBIHECIH, OCYLIECT-
BJISIsI CBOU ITOJTHOMOYHSL. BrInonHss 31y 3amaqy, Cy T0/bKeH ObUT YOSAUTHCS, YTO HAIIMOHATb-
HbI€ OpraHbl BJIACTH OCHOBBIBAJIUCH B CBOMX PEILICHUSX HA MPUEMIIEMOM OLIEHKE OTHOCSIINX-
cs K geny GaktoB (cM., mutatis mutandis, pemenue o neny United Communist Party and
Others v. Turkey, § 47).
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45. Cyn u paHee yTBep:KJall, UTO OJHOM U3 OCHOBHBIX XapaKTEPUCTHUK JI€MOKPAaTUH SIBIIS-
IOTCSI BO3SMOXXHOCTH, OTKPBIBAEMBIC B PEIICHUH MPOOJIEM CTpaHbI yepe3 TNalior, He mproerast
K HaCWJIMIO, JIa)KE KOTJa 3TOT JHaJIOT BBI3BIBAET pasipakeHHe. J[eMOKpaTusi MpolLBETacT B
YCIIOBUSIX CBOOOIBI BhIpaKeHHs MHEHUH. C 9TOI TOYKM 3peHHS] HE MOXET OBITh HHKAKOIO
OIpaBJaHMs CO3[AHUIO MPEMSITCTBUIl MOIUTUYECKOH TPyIIE UCKIIOUUTEIBHO MOTOMY, 4TO
OHA CTPEeMHUTCs O0CY)KAaTh IMyONMYHO CHTYalMIO, 3aTParvBaroONIyl0 4acTh HACEJICHUS TOCy-
JlapcTBa, a TAK)KE y4acTBOBATh B MOJIMTUYECKOH )KU3HH CTPAHBI, YTOOBI, PyKOBOJCTBYSICh JIe-
MOKpaTHYECKHMH MTPaBUJIaMH1, HAWTH PEIICHHsI, CIOCOOHbIE YIOBIETBOPUTD KayKI0T0O 3anHTe-
pEeCcOBaHHOTO YeIoBeKa (CM. TaM xe, § 57).

46. IlpoananusupoBas 3asBiaeHus r-Ha [lepundexa, Cyn He Hamleld B HUX HUYETO, 4TO
MoOII0 OBl paccMaTpHBAaTHCS Kak MPH3bIB K MCHOIB30BAHUIO HACWIINS, BOCCTAHHIO WIIU JIO-
0oit npyroit Gpopme oTkaza OT JeMOKpAaTHUECKHUX MPHUHIMIIOB. HanpoTuB, OH B psje cirydacs
TIOAYEPKHYI HEOOXOIMMOCTh TTOJUTHYECKOH pedopMbl, TPOBOIUMONM B COOTBETCTBHH C JIe-
MOKpaTHYECKMMH HOPMaMH, ITyTeM BBIOOPOB M pedepeHaymMoB. B To ke camoe Bpems OH
BBICKA3bIBAJICS IPOTHB «IIPEKHEN KyJIBTYpbl IPEKJIOHEHHS IIepe]l HACUIINEM U ITPEI0CTeperal
OT CHJIOBOTO PEIICHUS TPOoOIIeM MEKHAMOHAIBHOTO M COIIMAIBEHOTO XapakTepay. . .

Bo Bpemst pazbuparenbcTBa MPEACTaBUTENb MTPABUTENBCTBA 3asBHII, 4TO T-H [lepuHuex
«OTIPaB/IbIBAJ UCIIOIb30BAHUE HACHIBCTBEHHBIX M TEPPOPUCTHYECKUX» METOJIOB, B YAaCTHOC-
TH 3asBisist: «Kypas! mposiBuim cedst B 60ppOe 00eIHEBIINX KPECThSIH, CBSA3aB MX Cyab0y [cO
cBoeif]. OObeIMHNB THICSYH JIIOAEH B TOPO/IaX M MPOBUHIMSX, KyPbl IIOKa3ajH, Ha YTO OHH
CIIOCOOHBI, U cIoMMIN Oapbepsl cTpaxa». boiee Toro, Npu3bIBast NPUCYTCTBYIOLIUX «B3palllH-
BaTh MY>KECTBO, a He apOy3bl», T-H [leprHUeK, 110 YTBEp)KICHUIO MPABUTEIBCTBA, 100K
HX TIPEKPATHTh BCIO CBOIO JACSTEIBHOCTh M 3aHATHCS pa3pyLICHHEM OOIECTBEHHOTO CTPOS.
Haxoner, ero ¢pasa «KypAcKuil HapoJ| MOAHUMACTCSD ObLIA HCTOJIKOBAaHA KaK MPU3BIB K BOC-
CTaHUIO.

Xotst Cyq mpuzHal, 4To 9TH (pasbl ObUTH aApECOBAHBI TPAXKIAHAM KYPACKOTO MTPOUCXOXK-
JIeHus, TOOYKAaIM UX K CIIOYCHUIO U OTCTAaUBAHUIO MOJUTHYCCKUX TPeOOBaHMI, OH HE 00-
HapyXWI B HUX KaKOTro-JINOO IOJCTPEKATEILCTBA K TPUMEHEHHIO HACKIINS WITH HapyIICHUIO
JIEMOKPAaTUYECKUX IMPUHIUIIOB. B 9TOM OTHOIIEHUH OTHOCAILIMEC K JENTy 3asBJIECHUS MOYTU
HE OTIMYAJINCH OT 3asBICHUH JPYTUX IMOJUTHYECKUX TPYIIII, CYIIECTBYIONINX B IPYTHX CTpa-
Hax Cosera EBpomnsl.

47. Koncrurynuonnsiii Cyn Takxke moAaBepr KpuTuke r-Ha [lepuxueka 3a To, 4TO OH B
CBOMX pedax IMPOBOIMII PA3IIMUYNE MEKIY ABYMS HALUSIMU, KYPJCKOH U TYPEIKOH, U BBICTYTIAI
3a pelIeHue MpoOIeM MEHBIIMHCTB YUPEKACHHEM KypACKO-Typenkoil dexepanmu B yiepo
€IMHCTBY TYPELKOH HallM¥ U TEPPUTOPHUAIBLHOM 1IEJIOCTHOCTH TOCy/apcTBa. B koHeyHOM cye-
te, CII orcTanBana uaeu cenaparusma.

Cyn oTMeTHII, YTO B COBOKYITHOCTH 9TH 3asIBICHHsI COCTABIISUIN MOJIUTHUECKYIO IPOrpam-
MY, OCHOBHOM IIEJIBI0 KOTOPO#H OBIIO yUPEKIEHHE B COOTBETCTBHH C JIEMOKPATHIECKUMU MTPH-
HIOuaMy QegepanbHON CHCTEMBI, B KOTOPOH TYPKH M Kyp/bl HMENN Obl paBHOE IPE/ICTaBHU-
TENILCTBO Ha JOOPOBOJILHOI ocHOBE. KoHEUHO, BO3HMKAI BOIIPOC O TpaBe «KYPICKOW HAIHID
Ha CaMOOIIPE/ICJICHNE 1 €€ TIpaBe Ha «OTAEIECHHE; OHAKO ITH CIIOBA, YIIOTPEOICHHbIE B KOH-
TEKCTE 3asBICHUN, HE MOOLIPSIOT OTAeNeHuEe OT Typuuu, a CTpPeMATCs CKOpee NOAUEPKHYTh,
YTO IpeAsIoKeHHast (heiepanbHast cucTeMa He MOKET BO3HUKHYTh 6e3 CBOOOIHO BBIPasKEeHHO-
TO cOIIacHst KypJlioB uepes pedepeHIyM.

[To muenuto Cyna, TOT (haKT, 4TO Takas MOJMTHYECKAs IpOrpamMMa OIIEHMBACTCS Kak
HECOBMECTHMasl C CYIIECTBYIOUIMMHU MPUHIMIAMHU U CTPYKTYPaMHU TypPELKOro rocyaapcTsa,
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He JIeJIaeT €€ HECOBMECTUMON ¢ MpUHIMNaMH JeMoKpaTHH. CyIIHOCTb AEMOKpPAaTUU 3aKI0-
YaeTcss B TOM, YTOOBI TIO3BOJINTH BBIABHIATh M OOCYKJaTh pa3HOOOpa3HbIEC MOJUTHYCCKHUEC
MPOTpaMMBl, JaxKe T, KOTOpPbIEe MOJBEPralOT COMHEHHIO TOT MOPSAA0K, COITIACHO KOTOPOMY B
HacTOsIIIee BPEMsI OPraHW30BaHO TOCY/IApCTBO, TP YCIOBHHU, YTO OHU HE HAHOCAT yIlepoOa
caMoi 1eMOKpaTuu.

48. He ucxitoueno, kak u B ciaydae ¢ OKIIT (cum. BelmeynoMsiHyTOE penienue, § 58), uro
32 OI0OOHBIMH 3asIBJICHUSIMUA MOTJIM CKPBIBATHCS II€IM U HAMEPEHUsI, OTIIMYHbIE OT TEX, KOTO-
pBle poBO3MIAIIANIMCEH MyOIMYHO. OIHAKO B OTCYTCTBHE KOHKPETHBIX IEHCTBHH, CTABSIIINX
II0J] COMHEHHE TO, O YeM 3asBIsuI I'-H [lepuHuek, He cleayeT MogBepraTb COMHEHUIO HCKPEH-
HocThb ero cnoB. CII 6buta, TakuM 00pa3oM, HaKa3aHa 3a TOBEJCHUE, OTHOCSIIEECs] HCKITIOUH-
TEJIHO K OCYILECTBIICHHIO NIpaBa Ha CBOOO/Y BBIP)KCHUSI CBOETO MHEHHUSL.

49. Cyn Takxke OTMETHI, 4To T-H [lepuHuek ObII OmpaBgaH B Cylax rocylapCTBEHHOM
0e3011acHOCTH, TJIe OH MOAIBEpPrcs Cy1eOHOMY MPECIIeIOBAHMIO 10 TIOBOJLY TEX XKE 3asBICHHN. . .
B cBsi3u ¢ 3TUM ITPaBUTENBCTBO MOAYEPKHYJIO, UTO IAHHBIE JIBa BU/IA pa30MpaTesibCcTBa COBEP-
LIEHHO Pa3IMYHbI, OJHO CBOAMIOCH K MPUMEHEHUIO YTOJIOBHOTO MPaBa, APYroe — K IpuMe-
HEHUIO KOHCTUTYIMOHHOTO 1pasa. Cyq oOpaiaeT BHUMaHKE JIMIIb Ha TO, YTO TYPEIKHE CYIIbI
Pa30IUINCh BO MHEHHH OTHOCUTENIBHO CMBICIIA YTBEpKIeHUH r-Ha [lepuHueka.

BaxHo onpenesuTh, MOXKHO JIM B CBETE BBILICYIOMSIHYTBIX COOOpa)KeHUI paccMaTpuBaTh
pocmyck CII kak HeoOXOIMMBIN B IEMOKPAaTHIECKOM OOILECTBE, T. €. OTBEYAJI JI OH «HACYIII-
HOM COIMaIbHON NOTPEOHOCTH» M OBUI JIM OH «COpa3MepeH IpeciielyeMOoi 3aKOHHOH e
(cM., cpenn Ipyrux MCTOYHMKOB, mutatis mutandis, pemenne no neny Vogt v. Germany ot
26 centsaops 1995 . § 52).

50. Cyn HamOMMHAeT, YTO, YUUTHIBAs BAXKHYIO POJIb MOJIUTHUYECKUX MApTUHl B ycremi-
HOM (pyHKIIMOHMPOBAHUH JEMOKPATHH (CM. BBILICYIIOMSIHYTOE CyJeOHOE pelIeHue Mo eIy
United Communist Party and Others v. Turkey, § 25), ICKIFOUCHHUS, H3II0KCHHBIC B cTaThe 11
KonBeHIMM, B OTHOIIEHUH MOJUTUYECKUX MApTHH JOIKHBI MOABEPraThbesl Y3KOMY TOJIKOBA-
HUIO; TOJILKO YO UTENIbHBIC M BECKUE IPUUMHBI MOTYT OIPaB/IbIBaTh OTPaHMYECHNUS Ha CBOOO-
ny acconuanuii. Onpenensis, CymecTBYeT JIM HE0OXOIUMOCTb OTPaHHYCHHUH 110 CMBICITY CTa-
ThH 11 myHKTa 2, rocyapcTBa-y4acTHHKN 00JIa/IatoT JIHIIb OrPaHHMYCHHBIM TPEIEIIOM YCMO-
TPEHHUs, OCYIIECTBISIEMOIO B YCIOBUSAX CTPOTOro KOHTPOJISL CO CTOPOHBI €BPONEHCKUX Opra-
HOB, OXBaThIBAIOLIETO KaK MPAaBOBBIC HOPMBI, TAK M PELICHUS MO UX MPUMEHEHUIO, BKIIOUast
T€, KOTOPHIE BHIHOCST HE3aBUCHMBIE CY/IbI (CM. BBILICYIIOMSIHYTOE perieHue o neny United
Communist Party and Others v. Turkey, § 46).

51. Cyn oTrMmeTui, 4To paccMarpruBaeMoe CyleOHOe BMEIIATEILCTBO B CBOOOY BhIpake-
HUSI MHEHUSI HOCHUJIO paJuKalbHBIA XapakTep: pemieHue o pocmycke CII BcTymano B cuiy
HEME/IJICHHO U OBIJI0 OKOHYATEIEHBIM, €€ UMYILIECTBO OBLIO TIEpeaaHo ipso jure KasnauelcTBy
U ee pyKOBOAUTEISIM, B YHCJIO KOTOPBIX BO BPEMsl pOCITycKa apTuu I-H [lepuHuek 1o odmemy
MIPU3HAHUIO HE BXOIMII... PyKoBOAMTEISIM MapTHH OBUIO 3aMpeIieHo MPOI0DKaTh 3aHUMAaTh-
Cs1 HEKOTOPBIMU BHJAMHU MOJIUTUUYECKOH AeaTenbHOCTH. CTONb CypOBBIE MEpPBI MOTYT MPHMeE-
HSTBHCS JIMIIb B HAHOOJIee CepPbe3HBIX CIIyYasiX.

52. Cyn ye OTMETWII, YTO y HEro He CIOXWJIOCh BIEUATIEHUs, 4YTO 3asBICHHS I-Ha
[lepuHyeka, XOTs ¥ KPUTHYHBIE 110 CBOCH HANpPaBIEHHOCTH M COAEpIKalue OOJbIIOe KOIH-
4ecTBO TpeOOBaHMH, MOABEPTraIl COMHEHHIO HEOOXOMMOCTh CIIEA0BATH AEMOKPATHYECKUM
npuHOUIaM ¥ npasuiaM. Cysl TOTOB NMPHHATH BO BHUMaHHE OOCTaHOBKY B CTpaHe, 0COOCH-
HO TPYQHOCTH, CBSI3aHHBIE C ITPEIOTBpPAIICHUEM Teppopu3Ma (cM. pemteHue 1o dery United
Communist Party and Others v. Turkey, § 59). OmHako B HACTOSIIEM Jelic HE YCTaHOBJICHO,
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KaKHM 00pa3oM pacCMaTpUBACMBIC YTBEPIKIICHHSI, aBTOP KOTOPBIX 3aSBIISICT O MIPUBEPIKCHHOC-
TH IEMOKPATUH U HENPUSTHHA HACWINS, MOTYT HECTH OTBETCTBCHHOCTD 3a MPOOJIEMY Teppo-
pu3Ma B CTpaHe.

53. B cBeTe yIOMSIHYTHIX BBIIIC BEIBOJAOB HET HCOOXOJUMOCTH OOpaIiaThes K crarbe 17
KoHBeHIMY; 3asBICHUS HE COMACPKAT OCHOBAHUI IUTS BBIBOJA, YTO UX aBTOP, MpeHeOperas
KoHnBeH1meH, 3aHsUICS pa3pyNINTEIbHON ICATCIFHOCTHIO B OTHOIICHUH TIpaB U CBOOOJ, mpe-
nycMoTpeHHBIX KoHBeHmel (cM., mutatis mutandis, pemenue o neny United Communist
Party and Others v. Turkey, § 60).

54. Takum obpa3zom, pemreHue o pocrycke CII 06110 Hecopa3MepHO IpeciieyeMor HeH
U, CJICIOBATEIbHO, HE SBISUIOCH HCOOXOMUMBIM B IEMOKpaTHYeCKOM obriectBe. M3 3toro cie-
JIyeT, 4TO UMEJI0 MecTo HapyuieHue ctarbu 11 Konsenuu.

V. IPUMEHEHUE CTATbUM 50 KOHBEHIINN
A. AHHYJIHpPOBaHUE PelICHUS 0 POCIYyCKe

62. 3asBUTENH, TPEXJIE BCEro, XOAATaHCTBOBAIM 00 aHHYJIMPOBAaHWU pEIICHUS
Koncrurynmonnoro cyaa ot 10 uronst 1992 1. o pocmycke CII. OHu Tarxke 100MBaINCh «CTa-
Tyca IpU3HaHHOM nonutudeckoi naptum» ms CII.

63. Cyn KOHCTaTUpOBAJl, UTO OH HE NIPABOMOUEH corlacHO KOHBEHIIUN IpUHUMATh TaKHe
Mepsl (cM., mutatis mutandis, pemenne 1o peny «Canan nporus @panunu» ot 20 ceHTIOps
1993 1. § 47).



®O0r'T (VOGT) NPOTUB TEPMAHUU *

Xanoba Ne 17851/91
PelueHune ot 26 ceHtabpa 1995 ropa

SI3bIK: aHDIMICKAH, (PpaHIly3CKHH, PyCCKHUIL.

KiroueBble TeMbl:
OZpAaHUu4eHuUs 6 npaeax 4ienoe O6‘b€()uH€HM}Z,'
OZPpAaHU4YCeHUsA Ha Y1eHCMeE0 6 00beOUHCHUSIX 0151 OMOEIbHbIX Kameeopul] Jauy.

OcHoBHBIE (PAKTBI

3asBUTENbHUIIA 3aHIMAJIA JOJDKHOCTD YUUTENS B FOCYAAPCTBEHHON TUMHA3UU U IIPU 3TOM
6bu1a ynenom Kommynucrndeckoii naprun ['epmanun (KIII). OkpykHble BIaCTH HadalIH Jivc-
LUIUIMHAPHOE TIpeciie/joBaHue T-ku PorT, 0OBUHUB €€ B IOIUTHIESCKON JAESTEIBHOCTH, HECOB-
MECTHMOH ¢ HOpMaMH (eepalbHOTO M 3eMEIbHOTO 3aKOHOMATENbCTBA O TOCYIapCTBEHHON
ciry»0e, BO3JIaraloluMy Ha JIMI, HaXOJSAIINXCS Ha 9TOH Ciryx0e, 0053aHHOCTh O THYECKOH
nosutbHOCTH U BepHOCTU KoHetutynuu. Eif BMeHsANach B BUHY MONUTHYECKAsk aKTUBHOCTb, BbI-
pasuBLIascs B pacnpoctpaneHnu 1uctoBok KIII, a Takxke B TOM, UTO Ha 3eMENbHBIX TapIaMEHT-
CKHX BbIOOpax oHa ObLIa BBIIBHHYTA KanauaaroM B sanarar ot KIII'. B pesynsrare r-xxa dorr
OblTa BpEMEHHO OTCTPaHEeHa OT JIOJDKHOCTH U BIIOCIIC/ICTBUH YBOJICHA.

Pemenne cyna

Cya yCTaHOBWII, YTO 3assBUTCIBHUIIA OBLIA YBOJCHA C 3aHMMACMOMN JTOJDKHOCTH 33 YIIOp-
HBIA oTKa3 orMekeBaThest OT ['KII, koTopeiii OHA 0OOCHOBBIBAJIA TEM, UTO, IO €€ JTHIHOMY
MHCHHIO, WICHCTBO B 3TOW MApTHH HE OBUIO HECOBMECTUMBIM C €€ JIOJITOM JIOSUIBHOCTH.
COOTBETCTBEHHO, UMEJI0O MECTO BMEIIATEIILCTBO B OCYIIECTBICHHE €€ TpaBa Ha CBOOOAY ac-
conmarwid. CyJ 3asiBHJI, YTO TMOHSATHIO «TOCYIapPCTBEHHOE YIIPABICHUE» JOJDKHO OBITH TaHO
y3koe TonkoBaHue. OHAKO MaKe CCIIU YYUTENs OYIyT pPacCMaTPUBAThCS KaK CITYXKAIIHUe «Op-
TaHOB rOCYJapCTBEHHOTO YIPABICHUS», TO U TOrNA YBOJIbHEHHE Ik DOTT MO TaHHBIM MPH-
YHHAM, OBLIO HECOPa3MEPHO MPECICIyeMOM IPAaBOMEPHOM IICTIH.

HUcxon nena: umeno mecmo napyuenue cmamou 11 Konsenyuu.

W3BAEYEHUA U3 PELLEHUA

I1. O npeanosaraemom Hapymenuu crarbu 11 Konpennuu

A. Hmeno nu mecmo emeuiamenscmeo

63. Kak u B ciyudae co crarbeid 10, IIpaBurenscTBo He ocnapuBano NPUMEHUMOCTb CTa-
ThU 11, X0Ts B X07€ Ciymanuidi oHO 1 oOpaTmiock k Cyay ¢ mpoch0oi eme pa3 TIIaTeIbHO
U3Y4YUTh ITOT BOIIPOC.

! Tlep. MucturyTa ipobiem nudopmanuonnoro mpasa (Mocksa), 2002 .

111



64. HecMmoTpst Ha ee aBTOHOMHYIO pOJIb U 0CO0YI0 cepy mpuMeHeHus1, crarbs 11 momk-
Ha paccMaTpUBAThCs B HACTOSIIEM cirydac B cBere ctatbu 10 (cM. pernenue mo aerny «HOHT,
Jlxeiime u Beberep npotus Coenunennoro Koponesctsa» ot 13 aBrycra 1981 1. § 57, u pe-
mieHue 1o jeny «23enauH nporus dpanumu» ot 26 anpens 1991 r, § 37). CBoboxa MHEHMIA,
obecrieunBaeMast cTatbeil 10, sSBIsCTCS OXHOWM U3 IeJiei CBOOOABI COOpaHUIl U acCOLMUAIIHIA,
yeMy MOCBsIIeHa cTaThs 11.

65. B cooTBeTcTBUM C MPUHUUINAMH, W3JIOXKEHHBIMU B OTHOWEeHHM cTarbu 10... Ha
r-xy QorT Kak Ha rocyapCTBEHHOIO CIYKAIlIero pacpOCTPAHIETCs TakXkKe 3alluTa, MPe1o-
craBiisieMasi crarbeit 11.

3asiBUTEIBHUIIA OBLIA YBOJICHA C 3aHUMAEMOM €10 IOJDKHOCTHU Ha TOCYAapCTBEHHON CITYXK-
Oc 3a ee ymopHbIit 0TKa3 oTMexkeBaTbes oT KIII, koTopsiii oHa 000CHOBBIBajIa TEM, UTO, 110 €€
JIUYHOMY MHCHUIO, WICHCTBO B TOW MApTHH HE OBLIO HECOBMECTHMBIM C €€ JIOJTOM JIOSUTb-
HOCTH.

CoO0TBETCTBEHHO, UMEJIO MECTO BMEIIATENBCTBO B OCYIIECTBICHUE €€ IMpaBa, 3alullae-
Moro nyHkTom 1 ctarbu 11.

B. Bbvin1o 1u 0annoe emewiamensbcmeo onpasoaHHbvim

66. Takoe BMemIaTenbCTBO NPEICTABISET CO00I HapyleHue cTaTbu 11, ecim ToabKO OHO
HE YIOBIICTBOPSIET TPEOOBAHMSM ITyHKTA 2, KOTOPBIE TOXICCTBEHHBI TEM, YTO M3JI0)KCHBI B
nyHkTe 2 ctatbu 10, 32 €AMHCTBEHHBIM HCKJIIOYEHUEM, KOTJA pedb MJET O MPUMEHUMOCTH
MOCJIETHETO NMpeaIokKeHus 1. 2 crarbu 11.

67. B atom otHomenun Cypn cornaceH ¢ Komuccuell, 4To NOHATHIO «TOCYJapCTBEHHOE
YIpaBJICHUE» JODKHO OBITH AHO Y3KOE TOJIKOBAHHE C yYETOM TOH JIOJDKHOCTH, KOTOPYIO 3a-
HUMAeT 3aMHTEPECOBAHHBIN CITyXKallUil.

68. OnHako ecny y4uTenst OyIyT paccMaTpHBAaThCS KakK CITyXKallhe «OpraHoB rocynap-
CTBEHHOTO YIIPaBIECHUM B LeNAX cTaThi 11 myHKT 2 — Bompoc, Ha KoTopelid Cyn He cunuTaer
HY’KHBIM OTBETHUTb B HACTOSIINN MOMEHT,— TO ¥ TOI/la yBOJIbHEHHE r->ki DOIT M0 MpUYHHAM,
W3JIOKEHHBIM paHee B cBs3M co crarbeil 10 (cMm. maparpadsr 51—60 Beiie), ObIII0 HEcOpas-
MEpHO IpecieyeMoi IpaBOMEPHON IIeIH.

CoOTBETCTBEHHO, UMEJIO MECTO TAKIKE HapyllleHHe cTaThu 11.



LLACCAHY (CHASSAGNOU) U AP. NPOTUB ®PAHLIUU *

Xanobbl NeNe 25088/94, 28331/95 1 28443/95
PeweHune ot 29 anpensa 1999 ropa

SI3bIK: aHDIMICKAH, (paHITy3CKHH.

KiroueBble Tembl:
pasepanuuenue 00beOUHeHUll YacmHo20 U NYOIUYHO20 NPpAsd,
He2amusHoe npago Ha 80600y accoyuayuu (c60600a om NPUHyOUmMeiIbHO20 YIeHCMEa).

OcHoBHBIE (PAKTBI

OpaHITy3CcKUi 3aKOH TpeOOBall OT HEKOTOPBIX 3EMIICBIAJCIBICB WX MPUCOCAMHCHHS K
Acconanuu 0XOTHUKOB (Associations communales de chasse agréées, nanee — ACCA) ¢
LEJIBIO PETYIUPOBAHUS OXOTHI Ha MX 3eMJIC. 3asSBUTEIH 110 IPHYMHE STHICCKUAX COOOpaKCHU
BBICTYIIAJIH IIPOTHB OXOTHI U YTBEPIKAAJIH, YTO MX HE JOJDKHBI IIPUHYKIATh K BCTYIUICHUIO B
ACCOIMAIINIO TPOTUB X YKETAHHS.

Pemienne cyna

EBporeiicknii cy 1o mpaBaM uesioBeKa peIin, 4To 1oja4ya HCKa IPOTHB 3asiBUTENCH mpe-
JycMaTpHBajach 3aKOHOM M IpecieqoBana npaBoMepHyto nenb. Oqnako Cya OTMETHI, 4TO
B3IVISIIBI 3asIBUTEIICH 11O TIOBOY OXOTHI JOCTOMHBI YB)KCHHS B IEMOKPATHIECKOM OOIIECTBE.
3akoH 00s3bIBaJ I'pakAaHMHA MPUCOCTMHNUTHCS K acCOLMALUK, MW KOTOPOW IPOTHBOIIO-
JIO’KHBI €r0 COOCTBEHHBIM YOGXKICHUSM, a Tak)Ke 00s3bIBaJ IPaKIaHNHA KaK WiIeHa acCOLH-
aIuy TepeaTh CBOM ITpaBa Ha 3eMITIO ISl TOTO, YTOOBI aCCOIMAIMS MOIJIA IOCTUTHYTh EIIH,
KOTOPBIC OH, B YaCTHOCTH, He 07100psu1. CyJ1 cunTaI, 4To 9TO HE COOTBETCTBYET HEOOXOANMOC-
TH COOJIOAICHHS CIIPABEUIMBOTO OajlaHca WHTEPECOB, U MOITOMY HE SIBISICTCS MPOIIOPIIHO-
HaJIbHBIM IpeCIeayeMOol LenH.

HUcxon nena: umeno mecmo napyuenue cmamou 11 Konsenyuu.

W3BAEYEHUA U3 PELLEHUA

II. IPEATIIOJTIATAEMOE HAPYIIEHUE CTATbM 11 KOHBEHIIUUN, B3ATOE
OTAEJIbHO

A. TIPUMEHUMOCTbD CTATbU 11 KOHBEHLIMN

[...]

99. Cyn oOpamiaer BHUMaHue Ha TO, 4To Borpoc perymupoBanusi ACCA 4acTHBIM WM
IyOJIMYHBIM IPABOM JaJeK OT CTaTryca pa3pelieHHOH NpoOiIeMbl BO (paHILy3CKOM 3aKOHE.
AnMuHHCTpaTHUBHBINA cyx I. bopno, Hampumep, B cBoeM pemieHnu ot 16 HostOps 1989 r. mo-
CTaHOBWI: «XOTS Il JOCTHKCHHS IIEJICH, 3aKpeIieHHbIX 3akoHoM Loi Verdeilie, [ACCA]

! Pestome cocrasiieno Muunnarusoil «IIpaBo o0uiecTBEHHBIX HHTEPEeCOBY. [lep. DoHga pasBUTHS MIPABO-
BBIX TexHoorui, 2008 .
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HaJETSI0TCS MIPeporaTuBaMu OpraHa rocy/JapCTBEHHOM BIACTH, OHU TEM HE MEHEe OCTAI0TCs
YaCTHBIMU FOPHIMUECKIMH JIMIAMH», U PELIHJI, YTO IPHHUMAEMbIC UMH PEIICHHS, 0COOCHHO
B OTHOIIEHUM TPEIOCTABICHUS WIEHCTBA UM MCKIIIOUEHHS U3 HETO, ABJSIOTCA IeHCTBUSMU
YaCTHOTO TIpaBa M He MOTYT OBITh NPEAMETOM PACCMOTPEHHMS aIMUHUCTPATUBHBIMH CYAaMI».

Takoil MOAXOA HCHONB30BAJICS M TPa)XIAHCKUMM CyJaMH, PAcCMaTPHUBAIOLMIMMU JAEI0
«Haccany u ap. nporus @pannum». C Ipyroi CTOPOHBI, B IPUTOBOPE MPOTHUB 3asiBUTEINCH
(Mr. Dumont and Others and Mrs. Montion), KOTOpbIE TTOJAJIH aleJUISLHUIO B 8 [MUHICTPATHB-
HBIC Cy/bl Ha OTKa3 Mpe(eKTa U3bATh UX 3eMJIM U3 OXOTHHUYBHMX YToAWil Accoluanuu, yno-
MSIHYTBIE Cy/bl CCBUIAIINCH HAa IPEPOTraTUBbLI OpraHa rocyAapCTBEHHON BIACTH, MPEAIOIOKH-
TenbHO npenoctaBieHHbIM ACCA...

100. Onnako Bompoc He B ToM, siBisieTcss ACCA cornacHo (paHIly3cKOMY 3aKOHOATEIb-
CTBY 4acTHOH accoluaiyel, myOJInIHOH, maparocy1apCcTBEHHOHN accolraliell WIM accolua-
LUEH CMEIIaHHOTO THIIA, a B TOM, pacnpocTpaHsercs iu aeictsue crarbu 11 Koneennuu Ha
takue accounanuu (ACCA). Ecamu 061 rocygapcTBa-y4acTHUKH OBUIH CITIOCOOHBI 1O CBOEMY
YCMOTPEHHIO KJIaCCH(UIIMPOBATh ACCOLMALNIO KAK «ITyOIMYHYIO» WIN «HapaagMUHHCTpa-
THUBHYIO» JUISl TOTO, YTOOBI HCKITIOUMTH €€ M3-TI0J1 IeHCTBHS cTarbu 11, Torna Obl cyliecTBoBa-
J1a BO3MOYKHOCTh HECOBMECTHMOCTH € IPEAMETOM U LiesiMu KoHBeHIIMH, KOTOpast 3aKperuisieT
HE TEOPETHYECKHE WIN WIUTIO30PHbIE, HO PAKTHYECKN IPUMEHNMBIE U d(EKTUBHbIC TpaBa.

CBo0Oosia MBICIIM M MHEHHS, @ TaKkKe CBOOOJA CIIOBA, rapaHTHpyeMble ctarbsimu 9 u 10
KoHnBeH1My, nmeny ObI 04EHb OTPaHHMYCHHBIC BO3MOXKHOCTH, €CJIM OBl HE CONPOBOXIAIICH
rapaHTHel OajaHca MHEHUH WM HIel B o0miecTBe, 0cOOCHHO Yepe3 acCOLUalliy JIUI, UMe-
IOLUX OJHU U T€ K€ YCMOTPEHHs], AU WM UHTepechl. TepMHUH «accolualys» UMeeT aB-
TOHOMHOE 3Ha4€HHE; KIacCHU(UKAINS 10 BHYTPUTOCYJaPCTBEHHOMY 3aKOHY MMEET TOJIBKO
OTHOCHTEJIFHOE 3HAUYCHUE U COCTABIISICT HE OoJiee YeM OTIPABHYIO TOUKY.

101. BepHo, uto ACCA 06s13aubI cBOMM cymiecTBoBanueM Ilapiaamenty, Ho Cyn oOpa-
1jaeT BHUMaHUE Ha TO, YTO OHU TeM HE MEHEee — acCOLMAlUH, CO3JaHHbIE B COOTBETCTBUHU C
3axonoMm ot 1 urost 1901 . B Acconaniuu 0XOTHUKOB COCTOSIT OXOTHUKHU MM 3€MJIEBIA/IEIb-
LIBl, @ CJIEA0BATEIbHO, YaCTHBIC JINIA, allPHOPH JKETAIOMNEe OOBEMHUTE CBOU 3eMJIH PaH
0xoTbl. TOUHO Tak ke TOT (haKT, 4To NMpedeKT KOHTPOIUPYET ACATECIBHOCTh ITHX ACCOLUALINH,
HE JJOCTAaTOuCH IS JOKa3aTeJIbCTBA TOTO, YTO OHH BKJIIOUYEHBI B CTPYKTYPHI (CHCTEMY, CTPOH)
rocyaapctBa. Kpome Toro, Henb3st yTBEp:KAaTh, 4TO cornacHo 3akoHy Loi Verdeilie acconn-
anuu o0a/latoT MpeporaTuBaMu 3a MpeaeIaMy OOIIero mpasa, Oyab TO aIMUHUCTPATHBHOE,
MIpoIeCCyaTbHOE WIN JUCHUIUIMHAPHOE 3aKOHOAATENbCTBO, MIIM YTO OHU MCHOAB3YIOT MPOLIe-
JIypbl OpraHa rocy/1apCTBEHHOH BJIACTH MOJ0OHO MPO(ECCHOHAIBHBIM ACCOLUALIUSIM.

102. Cyn, cooTBeTcTBeHHO, cunTaeT nogodbno Komuccuu, uro ACCA — neiicTBUTEITHHO
accoluanus co3fgaHHas i uenei crarsu 11.

B. COOTBETCTBHUE CTATBE 11 KOHBEHIIUU

1. BBIJIO JIM BMEIIATEJIBCTBO?

103. IIpencrasmue nepen CyaoM He OCHAapHBAIM TOTO (hakTa, YTO 00S3aTENBCTBO MPHU-
COCIMHUTBCS K ACCOIMAIIMK OXOTHHKOB, HaJIOKEHHOE Ha 3asiBuTeNel 3akoHoM Loi Verdeilie,
SIBUJIOCH BMEIIIATENILCTBOM B «HET'aTHBHYIO» cBOOOY acconnaruii. Cysi paszessieT 3T0 MHEHHE
1, COOTBETCTBEHHO, PACCMOTPHUT kajo0y cornacHo crarbe 11 B cBere crarbu 9 KonBeniuw,
TaK KaK 3aIlUTa MHEHHS SIBJISICTCS] OTHOM U3 11eneii CBOOOIBI acCOIHAIIIH.
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2. OITPABJAHO JI1 BMEIIATEJIBCTBO?

104. Takoe BMemaTenbCTBO He HapyiaeT cTarbu 11 KoHBeHIIMU B TOM ciiydae, €Ciau OHO
«MPEAYCMOTPEHO 3aKOHOMY, TIPECIIEAYeT OJIHY U3 3aKOHHBIX LIeJieH, COepKaIINXCs B ITYHKTE
2 7 SBISACTCS «HEOOXOMUMBIM B JICMOKPATHUSCKOM OOIIIECTBE» JJIS JOCTHKCHUS ITOH IEeNn
HJIH LICJICH.

(A) «IIPEAYCMOTPEHO 3AKOHOM»

105. Ipexacrasmme nepen CyaoM COTNIACHIUCH, YTO BMEIIATEILCTBO OBLIO MPEIYCMOTpe-
HO 3aKOHOM, TaK KaK 00s13aTeIIbCTBO IS 3asiBUTENCH npucoeanHuThest K ACCA Obu1o npeyc-
MoTpeHo 3akoHoM Loi Verdeilie 1964 r., B ocoberHOCTH cTaThsimu L. 222-9 m 1.222-19§ 3, a
Takxke Kojiekcom cebCcKkol MeCTHOCTH.

(B) IPABOMEPHAS IIEJIb

106. [IpaBUTENBCTBO YTBEPHKAAIO, YTO BMELIATEIHLCTBO UMENO 3aKOHHYIO 11eJb 3aIUThI
IpaB u CBOOOIBI Npyrux Juil. [lyTemM oObeTUHEHNS HEOOMBIINX YYaCTKOB 3eMJIH M TpeOOBa-
HUS OT WX BJIAJICNBICB MPUCOCIUHUTHCS K Accouunarmu 3akoH Loi Verdeilie ctpemuics ra-
PAaHTHPOBATh AEMOKPAaTHYCCKOE YYACTHE B OXOTE, ISl TOTO YTOOBI IPEIOCTABUTH KaK MOKHO
OOJIBIIIEMY YHCITY JTFOICH JOCTYI K IPOBEACHUIO JOCYTa, KOTOPBIA HHAYE OCTAJCS ObI HCKITFO-
YUTEJbHOU MPepOraTUBOM KPYIHBIX 3€MJICBIIA/ICIIbLIEB.

107. 3asiBuTENH, HAIIPOTUB, CYUTAIIH, YTO OXOTa ObLIIa HE YeM WHBIM, KaK IOCYTOM JUIS TEX,
KTO 3TUM YBIJI€KaeTCs. XOTs 3asBUTENIN HE OCIIApUBaJIH MPaBO OXOTHUKOB «HACIAKIATHCA» U
MIPUHUMATH YIaCTHE B OXOTE, OHH ToIarainy, 4to [lapimaMeHT He JOJKeH ObLI MPUHYKAATh KO
BCTYIUICHUIO B ACCOIHAIINIO OXOTHHKOB T€X, KTO OBLI IPOTHB 3TOTO U HE OHOOPSIT OXOTY.

108. Komuccus cunraia, 4To 0X0Ta SIBISIETCS IPEBHUM 3aHSATHEM, KOTOPOE HACUUTHIBAET
YK€ HECKOJBKO THICSYCICTHH, OMHAKO BEPHO U TO, YTO C PA3BUTHEM CEIILCKOTO XO3SHCTBA,
ypOaHHU3aul ¥ HOBOTO 00pa3a JKU3HU TIIaBHOW LIETBI0 OXOTHI B HACTOSIIEE BPEMST SIBISCTCS
MTOJYYCHUE YAOBOJBCTBUS M pacclalieHus TeX, KTO YYacTBYeT B IMOJJICP)KaHHU 3TOU Tpa-
quiud. OfHAaKo HA rOCyAapCTBO MOXKET BO3J1ararbCsi OTBETCTBEHHOCTh 33 OpPTaHU3ALUI0 U
peryarpoBaHUE A0CYra, 0COOCHHO 3TO KacaeTcs OOsI3aHHOCTH TapaHTHPOBATh OT UMCHH 00-
miecTBa 0€30MMacHOCTh JItonel U uX coOcTBeHHOCTH. CylI, COOTBETCTBEHHO, CUMTALT, MOJ00-
HO Komuccuu, 94To 3aKOHOAATEIBCTBO IO 00CYKIaeMOMY BOTIPOCY TPECIICAOBAIO 3aKOHHYIO
LeJb B COOTBETCTBUU C MMyHKTOM 2 ctarbu 11 KonBeHmu.

(C) <HEOBXOIUMO B JIEMOKPATUYECKOM OBHIECTBE»

[...]

111. Cyn nonaraert, 4To pa3auyue, KOTOPOE MPABUTEILCTBO CTPEMUIIOCH TIOKAa3aTh MEKIY
00513aTeJILCTBOM 3eMJIEBII/IENbIIA 110 MIepe/iade MpaB Ha 3eMJII0 M ero 00s13aTebCTBaMH Kak (hu-
3UYECKOT0 JIUIA IPUCOSTUHUTHCS K ACCOLMALIUU TPOTUB €T0 KETaHUs], KaXKETCsl UCKYCCTBEHHBIM.
Heo0xomumo Takxke MOMHHTB, 4TO (hpaHity3ckuii [lapiaaMeHT npeaycMoTpen BO3MOXKHOCTD Te-
penadu npas B 00IACTH OXOTHI ITyTeM 00sI3aTEIFHOIO YIEHCTBA OTBETCTBEHHOTO JIMIA B 4CCO-
LMAIMH TI0 YIPaBIeHUIO 00beJMHEHHBIMHU 3eMISIMH. Borpoc o0si3aTensHOM nepenadu npas B
00J1acTH OXOTHI Ha TEPPUTOPHH 3€MEIBHOTO yYacTKa SIBIISIETCSI TAKOBBIM B ITpEiesiax MUPHOTO
TIOJIB30BaHUsI COOCTBEHHOCTBIO, KOTOpPOE TapaHTHpoBaHo ctarbeil 1 [Iporokoma Ne 1.
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112. Cyn emie pa3 MOBTOPSIET, YTO NPH OIIEHKE HEOOXOAMMOCTH JaHHOH MEpbI JIOJDKHO
COOJIO/IaTHCSl MHOMKECTBO TIPHHIUIIOB. TepMUH «HEOOXOANMOY» HE SIBIISIETCSI CHHOHUMOM Ta-
KHX TEPMUHOB, KaK «IIOJIE3HO» WIIH «XKelaTeapHo». Kpome Toro, mmropanusM, TEpIUMOCTb
1 HIMPOKHE B3IISIBI — MPU3HAKH «IEMOKPATHYECKOTro 00mecTBa». X0Ts WHINBH/yaJIbHbBIC
HMHTEPECHl JOJDKHBI MPHU Clydae MOAYMHATHCS MHTEpecaM ONpPEAEICHHOH TIpYIIbI, AEMOK-
partus He MPOCTO IMOJpa3yMeBaeT TOTO, YTO B3MNISABI OONBIIMHCTBA JOJDKHBI BCETna Mpeood-
Jajarh: JOJDKEH OBITH JOCTUTHYT OajlaHC, TapaHTHUPYIONIMH CIIPAaBE/UIMBBIN U Ha/UIeKAIINI
Y4YeT UHTEPECOB MEHBIINHCTB, ITPU KOTOPOM HCKIIIOYAETCs JTF000€ 3110y OTpeOIeHHE IOMUHH-
pytomumM nosoxeHreM. Hakoner, 1o6oe orpaHndeHye pasa, 3aKperuieHHOro B KoHBeHImH,
JIOJDKHO OBITH IIPONOPLHOHATIBHO MPECIIEyeMOi 3aKOHHOM 1IEIIH.

113. B Hacros1eM Jiesie eIMHCTBEHHOM! 11eJbI0 IPaBUTEILCTBA B ONIPaBIaHUU BMEIIATEIb-
CTBa ObUIA «3alIUTa PAB U CBOOOJ IPYTHX JIUI», 3TH «IIPaBa U CBOOOJIBD) 3aKPEILICHBI CPEIH
npyrux rapantuii Konsennuu nim ee Ilporokonos. Hajgo npu3Harh, 4To HEOOXOMMOCTh MX
3aIIUTHl MOKET TIPUBECTH TOCYIAPCTBa K OTPAaHMYCHUIO APYTUX IIpaB WM CBOOOM, chopmy-
nupoBaHHBIX B KonBeHnuu. Tak, MOCTOSHHBIN TMOMCK OanaHca MEXJIy OCHOBHBIMHU ITpaBa-
MH K2XJIOTO YeJIOBEKa COCTABIISIET OCHOBY «JIEMOKpAaTHYECKOTo 00miecTBa». banaHc TMIHBIX
HMHTEPECOB, KOTOPBIE BIIOJHE MOTYT HAaXOAWUTHCS B MPOTUBOPEUMH,— CJIOXKHBIA BOIPOC, U
roCy/lapcTBa-y4aCTHUKU JOJDKHBI UMETh LIHPOKOE MOJe AEATENbHOCTU Ul OLEHKH TaKoi
CUTYyalluH, TaK KaK HallMOHAJbHbIE BIACTH PACIOIAraloT B MPUHIUIE TYUYIIUMH BO3MOXKHOC-
TsiMH, 4eM EBponeiickuii cyn, A OLEHKH TOro, AEHCTBUTENBHO JH CYIIECTBYET «HEOTIOXK-
Hasl CoIMaTbHast HEOOXOJMMOCTBY JUIsl OTIPaBAaHMsI BMEIIATEILCTBA B IIPABa, TapaHTUPYEMBbIC
KonBennueit.

He onHO3Ha4eH Bonpoc, Korja orpaHMyYeHUs] HAaKIIaAbIBAIOTCS Ha ITPaBO WM CBOOOY, ra-
paHTHpyeMble KOHBEHITHEH C [ENBbIO 3aIUTHI IPYTHX «IIpaB U cBOOOI». B TakoM cirydae Tob-
KO OeccriopHasi HeOOXOJMMOCTh MOXKET OIIPABAATh BMENIATEIbCTBO B OCYIIECTBICHHE MIPAB,
rapaHTHpOBaHHbIX B KoHBeHIUH.

B naHHOM Jie71e IpaBUTENILCTBO CCHUIANIOCH HA HEOOXOMMOCTD 3aIUThI MIIN TTOOIIPEHHS
JIEMOKPAaTHYECKOTO y4acTHsi B oxore. Jlaxe ecii NMpeoaoKuTh, 4TO (PaHILy3CKHH 3aKOH
COXpPaHSET «IIPABO» MIIH «CBOOOY» 0XOTHThCS, Cya1, Kak 1 AZIMUHHUCTPATUBHBIN ¢y I. bopno,
oOpalaeT BHUMaHHe Ha TO, YTO ATO TPaBO WM CBOOOJA HE SIBISICTCS MACHTUYHBIMH HPaBY,
copmynupoBaHHOMY B KOHBEHIINH, KOTOPOE SBHO TapaHTHUPYET CBOOOY acCOLMAIINH.

114. Y1oOBI onpenennuTh, MOXKET JH OBITH ONPABIAaHO TPEOOBAHME K 3€MIICBIIACIIbLAM,
KOTOPBIE HE XOTAT OXOTHTBCS, TPUCOSIUHNUTHCS K AcCOLMalii OXOTHUKOB, Cy/1 00paTni BHU-
MaHHe Ha CIIeAYIolIee: 3asBUTEIH 110 ITHUCCKHM COOOPaKEHHSIM BBICTYTIAIN POTHB OXOTHI,
n Cyzx monaraetr, 4To UX OCYXKJCHHE OXOTHI JOCTHIVIO HEKOTOPOTO YPOBHS yOeIUTenbHOC-
TH, €IMHCTBA U BaXXHOCTH ¥ MOJTOMY JIOCTOHHO YBa)KCHUS B JEMOKpPATHYECKOM OOIIECTBE
(cM. pemienne no nenty Campbell and Cosans v. the United Kingdom ot 25 ¢despans 1982 r.,
§ 36). CoorBercTBeHHO, CyJ mojaraer, 4to 00sS3aHHOCTH JIMLI, KOTOPbIE HACTPOCHBI POTHB
OXOTBI, IPUCOCIMHUTECS K ACCOIMAU OXOTHUKOB, MOXKET SIBISITBCS, prima facie, HECOB-
MectuMoit co crarbeld 11 KonBeHumu. Kpome Toro, M0 HE MOJIB3YeTCs MTPABOM CBOOO/IBI
accouuanuii, eciy B ICHCTBUTEILHOCTH cBO0OO/IA IEATEILHOCTH WIIN OCYIIECTBICHHS BEIOOpA
JIOCTYTIHA €MY, HO B PEaJIbHOCTH HET BO3MOXKHOCTH €€ pean3alliy W K€ OHAa COKpalleHa,
TaK 4TO OHA MPOCTO HE UMEET HUKAKOTO MPAKTUYECKOTO 3HAYCHUSI.

115. Borpekn yTBepKIeHHIO TipaBuTenbeTBa, Cy/l oOpariaeT BHUMaHKe Ha TO, YTO B JIaH-
HOM JIeJIe y 3asBUTEJIEH HeT peajbHOro HIaHca JUIS BBIXOJA M3 WICHCTBAa. 1o 00CTOSTEINb-
CTBO, YTO COOCTBEHHOCTbH BKJIIOYCHA B OXOTHMYBH yronbsi ACCOIMAIMU, ¥ TO, YTO OHH HE
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pacnosiaratoT JOCTaTOYHOH IUIOIAABIO 3€MIIU JUIsl IPEAbSBICHUS BO3PaKEHUs, JOCTAaTOUHO,
YTOOBI X WICHCTBO CTaJIO 00s13aTesbHBIM. [1o3ke OBUTO peleHo, 4To 3eMIIeBIaesblibl, KOTO-
pBI€ BBICTYIIAJIN TIPOTHB OXOTHI, HE OBUTH 00s3aHbI IPUHUMATh aKTHBHOE YYaCTHE B ICATEIb-
HOCTH accolanuu. XOoTs OHU B JCHCTBUTEIHLHOCTH 10 OOIIEMY NPU3HAHUIO CTAaHOBHJIMCH
YiIeHaMH AcCOLMAlli aBTOMAaTHYECKH, OHM HE ObUIN 00513aHBI BHOCHTH B3HOCHI HJIH BKJIA [bI
C 1IeJIBI0 MOKPHITHSI BOBMOXKHOTO Jeduiura Otomxera Acconnanuu. [loatomy He ObLIO HEOO-
XOJMMOH CTETIEHH NPUHY>KACHHS JJIsl OATBEPXKIACHUSI TOro, uTo crarhks 11 Konsenun Obua
HapyllIeHa.

Cyn mmosaraeTt, 00CTOSITENBCTBO, YTO 3asBUTENHN MTPUHSTHI B ACCOIMAIIUIO /TSI H3BJICYCHUS
OIpEJIEIEHHOM MOJIb3bl, @ HA CAMOM JEJ€ UCKIIOYUTENBHO U3-3a UX CTaTyca 3eMJEBIaeNb-
1IeB, He 00JeryaeT 00s3aTeNbHON MPUPO/IBI UX WICHCTBA.

116. Cyn nmamee oOpaliaeT BHAMaHHE Ha TO, 4TO coriacHO crarbe L.222-10 Komekca
CEJICKOW MECTHOCTH BCS COOCTBEHHOCTB, INPHHAUICKAIIAsi T'OCYIApCTBY, JCMapTaMEHTY
WIN MYHULIUTAJIUTETY, TOCYJapCTBEHHBIC Jieca M 3eMJIsl, COOCTBEHHOCTh, MPUHAIICKAIIAs
@paHIly3CKOH HAllMOHAIBHON KEJIE3HOAOPOKHON KOMIIAHUU,— SIBHO UCKJIIOYEHBI H3-TIOJ
nevictBust 3akona Verdeille. Ipyrumu cioBamu, MoTpeOHOCTh B OOBEIMHEHHH 3E€MENbHBIX
YYaCTKOB ISl OXOTHI IPUMEHHMA TOJIBKO K OTPAaHHIEHHOMY YHCITY 3EMJICBIIAICIIBIIEB, MHCHUS
KOTOPBIX He yuTeHbI BooOmie. bonee Toro, yupexnenne 4CCA sBisieTcs 0053aTeNbHBIM TOJb-
ko B 29 u3 93 nenapramentoB dpanimu, rae neicTByeT 3aKkoH, U U3 npuonu3uTensHo 36 200
nenapramMenToB @panimu Toibpko 851 MMEIOT MMPaBO CO3/1aBaTh aCCOIMAIMU HA JOOPOBOJIb-
HOH OCHOBE, BKJIFOUasl B HACTOSIIIEM Jielie genapramenTsl Tourtoirac and Chourgnac — d’Ans
B Dordogne, rae acconuanyu Obun yupexaensl B 1977 roxy. Hakonen, Cyn yka3siBaeT Ha To,
410 0001 3eMieBnaenel, obnanatomuii 6onee yem 20 ra (60 — B Creuse) WM UMyIIecCT-
BOM, HaXOJAIIUMCS B OTHOM MECTE, MOXKET BO3pa3uTh NpoTuB uieHcTBa B ACCA.

117. B cBeTe npeapLyux cooOpakeHui 00bICHEHUs!, BEIIBUHYTHIC TPABUTEILCTBOM, HE
JOCTATOYHBI ISl TIOATBEPKICHUS TOTO, YTO ObLIA HEOOXOIMUMOCTD B NMPUHYKICHUH 3asBUTE-
neit Berynuth B ACCA uX AenapTaMeHTOB BONIPEKH MX YOSXKICHUsIM. UTo XKe KacaeTcs MoT-
peOHOCTH 3alIUTHI IPaB ¥ CBOOO APYTUX JUIS TAPAHTUH IEMOKPATHIECKOTO YYaCTHS B OXOTE,
TO 00513aTEIBECTBO 3eMIICBIIA IEIbIIEB TPUCOEANHUTHCS K A CCA TOIBKO OHOTO JeTIapTaMeHTa
HE IPONOPLIHOHAIILHO 3aKOHHOH 1iesi. Cy He BUAUT HEOOXOMMOCTH B 00BbEANHEHNH TOIIBKO
HEeOOJIBIINX YTOJH, B TO BpeMs Kak OOJbIINE 3eMeNIbHBIE YYACTKH, ¥ TOCYIapCTBEHHbIC, U
YaCTHBIE, 3alMIIEHbl OT y4acTHs B OXOTe. 3aCTaBJIATh UEJIOBEKA C MOMOLIBbIO 3aKOHA MPHUCO-
SIMHNTBCS K aCCOIMALINH, UJICH KOTOPOH MTPOTUBOIOJIOXKHBI €T0 COOOPaKEHHSIM U JKEIIaHUSIM,
1 00513aTh €ro 110 MPUYNHE €T0 WICHCTBA B ATOW aCCOIMAIMHN MTEePeiaTh IPaBO COOCTBEHHOCTH
Ha €ro 3eMeNbHBIN y4acTOK TaK, YTOOBI JaHHAs ACCOLMANMS MOIVIA JIOCTUTHYTh HNOCTaBJICH-
HBIE 1IeJIH, KOTOPBIE OH HE 000pSIeT, HIET Bpa3pe3 co CIPaBeUIMBBIM OaaHCOM ITPOTUBOpE-
YHUBBIX UHTEPECOB, M TO HE SBISIETCS MPONOPLUUOHAIBHBIM NpecneayeMmoil nenu. Ilostomy
HapymeHue cratsi 11 KoHBeHIMM uMeno MecTo.

IV. TIPEATTIOJIATAEMOE HAPYIIEHUE CTATBU 11 KOHBEHIIMN B COBOKVII-
HOCTHU CO CTATBEM 14

[...]

120. Cyn cunTaer, 4To npoBepKa ’Kajno0bl B COOTBETCTBHH €O cTaThel 11 B COBOKyNHOCTH
co crarbeil 14 KonBeHIMM aHajoruuHa NpoBepKe B cOOTBETCTBUU co crathbed 1 Ilporokona
Ne 1, moaToMy HET MPUYMH AJIS1 U3MEHEHUs mpeabayiiero 3akiatouenus. Crares L.222-13
Konekca cenbckoll MECTHOCTH ICHCTBUTEIBHO pa3iH4yacT CTATyC JIAI[ B COMOCTABUMBIX

117



CUTYallUsIX, @ UMCHHO: BJIaJICIbIIBI 3¢MITU HJIH MIPAB OXOTHI C TEX MOP Kak Te, KTo obiamaet 20
ra Wik OOJBIINM KOJIMYECTBOM 3EMIIA B OTHOM MECTE, MOT'YT BO3Pa3UTh MMPOTHB BKIIFOYCHUS
WX 36MEJIBHBIX YYaCTKOB B OXOTHHYBH yroabs A CCA, nzderasi, Takum 00pa3om, 00s13aTebHO-
TO YJICHCTBA B aCCOLMAIINH, TOT/Ia KaK Te, KTO, IOJI00HO 3asABUTENSIM, 00MagacT MeHee yeM 20
i 60 ra 3emiH, He 00J1a1af0T TaKOH BO3MOYKHOCTBIO.

121. Cyn nonaraert, 4To NPaBUTENILCTBO HE MPEIOCTAaBUIIO BO3PAKEHUN U pa3yMHOIO OIl-
paBIaHUS TAKOTO PA3IUYUS, TIOCPEACTBOM KOTOPOTO 00JICe MEITKUE 3EMIICBIIAICIIBIIBI O0sI3aHBI
CTaHOBHUTHCS WICHAMH ACCOITMAIINH, a 00Jiee KPYITHBIC 3¢MIICBIIAJICIBIIBI MOTYT YKIOHITHCS
OT TaKo# 00S3aHHOCTH, KOCYIIECTBIIAIOT JIN OHU UCKITFOYUTEIIFHOE MIPAaBO Ha OXOTY Ha CBOCH
TEPPUTOPUH WU MPEAOYUTAIOT MO0 COOCTBEHHBIM COOOPaKCHUSIM HCIIONB30BaTh 3EMIIFO C
LENBI0 CO3laHMs 3armoBeHnKay. Cyn oOpamiaeT BHUMaHUE HA TO, YTO, BO-IIEPBBIX, HET HU-
KaKOTO OOBSICHEHUS, TIOYEMY 3€MENIbHBI YYacTOK B pa3Mmepe Oosee 20 ra HE BKIFOYACTCS B
oxotHuubHu yroaes ACCA, Torga Kak MpaBUTENbCTBO yTBEPXKAano, 4To uenbio ACCA sBnser-
Csl TapaHTHsl IEMOKPATHUECKOTO A0cTyna K oxore. Bo-Bropeix, Cyn mosaraet, uTto pa3indue
MEXKITy MEITKUMH U KPYITHBIME 3EMJICBIIAJICIBIIAMU B TOM, YTO KacaeTcsl CBOOOIBI UCIIONB30-
BaTh CBOKO COOCTBCHHOCTB JIJISI [ICJTH UHOM, YeM 0X0Ta, HE UMEET HUKAKOTO OIPaBIaHUsL.

ITostomy Cyn petnui, yto HapyieHue cratbu 11 KoHBeHIIMM B COBOKYITHOCTH CO CTaThei
14 umeno mecro.



FOHT, AXXEWMC W BEGCTEP
(YOUNG, JAMES AND WEBSTER)
NPOTUB COEAUHEHHOI0O KOPOAEBCTBA *

Xanobbl NeNe 7601/76, 7806/77
PeweHwne ot 13 aBrycta 1981 ropa

SI3bIK: aHDIMICKAH, (paHITy3CKHH.

KiroueBbie Tembl:
0esamenbHOCMb NPOPCOI0308;
He2amusHoe npago Ha 80600y accoyuayuu (c60600a om NPUHyOUmMeiIbHO20 YleHCMEa).

OcHoBHBIE (PAKTBI

B 1975 rony 3asButenn paboranu B OOmiecTBe kese3HbIX Jopor BennkoOpuranun (na-
nee — «bputnmr peiin»). B ToM e roy 5To 00IIecTBO 3aKIIIOYHIIO € TPEMs TPOJCOI03aMH CO-
miamenue closed shop, crapsiee ¢ ’TOro MOMEHTa BO3MOXKHOCTB padoTaTh B JaHHOH OTpacin
B 3aBHCHUMOCTb OT WICHCTBA B OJJHOM M3 PO cor030B. OTKA3aBIINCH BHIIIOJIHUTH 3TO YCIOBHE,
3asBUTEINN ObUTH yBOJIEHBI B 1976 rony.

3akoH 0 Mpo(Ccoro3ax U MPOU3BOJCTBEHHBIX OTHOIICHHSX, MPUHATHINA B 1974 rony u n3-
MeHEHHBIH B 1976 rofy, ycTaHaBInBall, 4YTO YBOJIbHEHNE HAGMHOTO Pa0OTHHUKA 3a OTKa3 yJac-
TBOBaTh B paboTe mpodcoro3a B NoNokeHUU closed shop He paccMaTpUBAlOCh KakK 3JI0YIO-
TpeOJIeHue, 3a HCKIIIOUCHUEM CITydaeB OTKa3a BCTyIarh B 000N Mpogcoro3 1Mo NpUIUHE CBO-
UX PEIUTHO3HBIX yOeskaeHui. [10cKoIbKy MOTHBBI 3asiBUTENICH HE COOTBETCTBOBAIN JaHHOW
KaTeropyy, 3asiBUTEIN HE MOIJIM OCYIIECTBILITH CyeOHYIO 3aIIUTy CBOETO IIpaBa 10 MOTHBAM
HE3aKOHHOTO YBOJIbHEHUSL.

Pewenne cyna

Cyn uccienoBan (akT yBOJIBHCHHUS B CBETE IpaBa Ha CBOOOMY COOpaHMI M acCOIMALUi,
npoBosmamieHHoro crartbeil 11 KonBenuuu. YTto kacaercs BoIpoca, BHI3BIBAJIO JIM NPAaBO Ha
cB00OIY 00bEIMHEHHSI HEN30€)KHO CMEKHOE MTPAaBO HE CIIE0BAaTh TPCOOBAHUIO CTAHOBUTHCS
4IIeHOM TIpodcoro3a, Cy cuel, 4To, X0oTs B KOHBCHIIMU CO3HATEIBHO OMYyIIeHA 00IIas HopMa
00 00s13aTeITFHOM WICHCTBE, M3 ATOTO HE CICAYET, UTO KaXKIasl U JIF00ast 00s3aHHOCTh BCTYIIATh
B npodcoro3 sBiseTcs coBMecTUMOM co ctarbel 11 KonBenmmu. OH OTMETHII, YTO yrpo3a
YBOJIEHCHHSI, O3HAYAOIIIAS B IIEPCIICKTHBE MOTEPIO CPEICTB K CYIIECTBOBAHMUIO, SIBIISICTCS OYCHB
cepbe3HoN GopMOH MPUHYKICHHS, KOTOPast B JAHHOM CiTydae ObLIa IIPUMEHEHa B OTHOIICHUN
HACMHBIX paOOTHHKOB, BBIHYK/ICHHBIX BCTYIATh B ONPEICICHHBIN Mpodcoro3 eme 10 Hadana
WCTIONHEHMSI CBOMX 00s13aHHOCTeH. [1o MHeHHIO Cy/1a, TaKOW THTI IPUHYKICHUS KACAJICS CYTH
cBOOOJIBI acCONMAIMN U MIPEICTABIIIT cO00i HapymeHue ctathl 11 KoHBeHIHH.

Ucxon nena: umeno mecmo napywenue cmamou 11 Konsenyuu.

! Tlep. MesxayHapoHOro eHTpa Hekommepueckoro npasa (ICNL), 2007 r.
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W3BAEYEHHUA U3 PELLEHUA

I. TIPEABAPUTEJIBHOE 3AKJIFOUEHUE: OTBETCTBEHHOCTDL TOCYIAPCTBA-
OTBETYHUKA

48. Tocniona HOHT, IkeiiMc n Bebctep 3asBIUTH, YTO JCHWCTBUS, KOTOPHIM OHH IOJIBEP-
IJINCH, TIOBIIEKIIN 3a co00l Hapymenus crareid 9, 10 u 11 KonBeHuuu, paccMaTpuBaeMbIX B
COBOKYITHOCTH, a Takxke cTated 13. Ilepen TeM kak paccMOTPETh BOIPOC MO CYILECTBY, He-
00XOJJMMO OTBETHUTH Ha BOIIPOC, MOYKET JIM OTBETCTBEHHOCTH 3a HApYIICHHMS JIEXKATh HA TOCY-
napcrBe-otBeTurke, CoequHeHHOM KoponeBctse Bennkoopuranun u CesepHoit Upnanmum.

[IpaBurenscTBO MpU3HANO, 4To ecau Cya yCTaHOBUT, UTO MPEKpallleHHe TPYJOBBIX J0ro-
BOPOB 3asBUTENIEH ABUIOCH BMEIIATEILCTBOM B HX IIpaBa, FapaHTUPOBaHHbIE cTaTheil 11, u
YTO 3TO BMEIIATEIbCTBO MOMKET PACLEHUBAThCS Kak npsimoe nocaencrsue npunsatus TULRA
1 3aKoHa O IMOIpaBKax, TO rocyaapctBo — y4yacTHuk Cosera EBpombl Oyner HecTH oTBeTc-
TBEHHOCTb TOJIBKO 3a MPUHATHE JAHHOTO 3aKOHOAATEIbCTRA.

Iono6nerit moaxox ObuT puHAT KoMuccueit B ee oTueTe.

49. CornacHo crarbe 1 KoHBeHIMH, rocyapcTBa-y4acTHUKH «00ECIICUMBAIOT KAXKIOMY,
HaXoJSIIIEMyCsl T10]] UX FOPHCAMKIUEH, NpaBa M CBOOOIBI, ONPE/ICIICHHBIC B... HACTOSILICH
KoHBeHIMNY; ci1en0BaTe bHO, €CIIM HApYIIEHNEe OHOTO M3 3THX IIpaB MM CBOOOJ CTAJIO pe-
3yJIBTaTOM HECOONIONEHUSI ATOTO 0053aTeNIbCTBA TOJIOKEHUSIMH HAIIMOHAIBEHOTO 3aKOHOJa-
TEeNBCTBA, TOCYAAPCTBA 3a ITO HECYT OTBETCTBEHHOCTh. XOTsl HEMOCPEICTBEHHON MPUUMHON
COOBITHII, MOBJEKIIEH NaHHOE EJ0, CTANO COINAlleHne Mex1y «bpuTHin pein» u xenes-
HOZOPOXXHBIMH TIPO()COI03aMH, UMEHHO HAIIMOHAIBEHOE 3aKOHO/IATENBCTBO y3aKOHMIO 00Xa-
JyeMble 3asBUTEISIMU JieiicTBHs. TakuMm 00pa3oM, OTBETCTBEHHOCTH FOCYapcTBa-OTBETYHKA
3a MOCJeA0BaBILee 3a TUM HapylleHue KoHBEeHIIMN BO3HUKJIA UIMEHHO HA 9TOM OCHOBAHUMU.
COOTBETCTBEHHO, HET HEOOXOTMMOCTH BBISICHSTD, KAK 3TO YTBEPIKAAJIN 3asiBUTEIIH, MOXKET JIH
TOCYZIapCTBO TaK)K€ HECTU OTBETCTBEHHOCTh Ha TOM OCHOBAHUU, YTO OHO JOJIKHO paccMaTpu-
BaTbCA B KQUECTBE HAHUMATENs WK 4TO « BpuTHI peiim HaXoAUICs MO €ro KOHTPOJIEM.

II. ITPEATIOJIIATAEMOE HAPYIIEHUE CTATBU 11 KOHBEHIIMN

I. HAJIMYUE BMEIIATEJIBCTBA B PEAJIMZALINIO ITPABA, TAPAHTHUPO-
BAHHOTI'O CTATBEM 11 KOHBEHIIUA

51. CymiecTBeHHast 4acTbh CyAeOHBIX MPEHHH OblIa MOCBAIICHA BOIIPOCY, TapaHTUPYET JIH
crarbs 11 He TONbKO CBOOOIY 0ObEANHEHUsI, BKIIIOUYast IPABO CO3/aBaTh MPOQCOIO3bI U BCTY-
1aTh B HUX, B IIO3UTUBHOM PAaCCMOTPEHHH, HO TAK)KE MO aHAJIOTHH M «HETaTUBHOE MIPABO» HE
BCTYTIaTh B aCCOLMAIMN MM PO(COIO3BI.

B To Bpems kak 0oibIIMHCTBO WieHOB KoMuccun HacTanBaiau Ha OTCYTCTBHM HEOOXOH-
MOCTH PAacCMOTPEHHsI JAHHOTO BOIIPOCA, 3asIBUTENIN YTBEPMKAAIH, UTO «HETaTUBHOE IIPABO»
SIBHO IOJpazyMeBaeTcs B TekcTe. [IpaBuTenscTBO, KOTOpoe paccMaTpuBaiio Beioj Komuccuu
O TPU3HAHUH HAJIWYMS 110 MEHBIIECH Mepe OrpaHMYE€HHOTO HEraTHBHOTO IpaBa, HACTAUBAJIO
Ha TOM, YTO cTarhs 11 He MpeocTaBIIsieT U He TapaHTHPYeT KaKkoro-JIimdo npasa He ObITh MpH-
HYXXJICHHBIM KO BCTYIUICHHIO B 00beanHeHue. OHO 3asBHII0, YTO ATO IPaBO OBLIO HAMEPEHHO
UCKII0YeHO 13 KOHBEHIIMH U YTO 9TO MOATBEPKIAETCA CISTYIOIUM OTPBIBKOM U3 TIOATOTOBH-
TENIBHBIX MaTepUaloB (travaux praparatoires):
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«BcrnencrBue TpynHOCTEH, BO3HUKIIMX B pe3yibrare JeHcTBUs cucteMsl closed shop B
HEKOTOPBIX cTpaHax, KoH(pepeHIs B ATOW CBSI3M CUMTACT, YTO HEXKEIAaTeIbHO BKIIOYATH B
KoHBeHIMIO TPaBHIIO, COMIACHO KOTOPOMY «HHKTO HE MOXKET OBITh NPUHYK/IEH KO BCTYIIIC-
HUIO B 00BCIMHCHHEY, KOTOPOE COEpKUTCS B [myHKTe 2 ctathul 20] Beeobuieit nexmapanuu
npaB uenoBeka OOH» (Ortuer ot 19 uronst 1950 r. KoHdepeHmy BEICIINX JOHKHOCTHBIX JIUII,
cobpanne «IlogroroBurensupie MaTepuaib», ToM 1V, c. 262).

52. Cyn He cuuTaeT HeOOXOMMBIM B IAHHOM CJIydae OTBeYaTh Ha STOT BOIPOC.

Cyn, oiHaKo, HAlIOMUHAET, YTO MPABO CO3[aBaTh NMPOQCOI03bl U BCTYNATh B HUX SIBIIS-
eTcsl OTJENIBHBIM acCIeKTOM CBOOOBI accolMamuii (cM. perieHue 1o neny «HannonanbHbIi
npodcoro3 monunuu benbrun npotus beabrum» ot 27 oktsa0pst 1975 1, § 38); on mobasmser,
YTO TOHATHE CBOOOBI BKJIIOYAET B ce0s1 B HEKOTOPOH Mepe CBOOOIY BBHIOOpPa OTHOCHUTEIBHO
peanu3anuy JaHHOTO MpaBa.

Ecnu naxe NpuHATH B Ka4eCTBE apryMEHTa TO, 4TO 110 MPUYMHAM, YKa3aHHBIM B [IPUBEICH-
HOM BBIIIIE OTPBIBKE M3 MOATOTOBUTEIIBHBIX MarepHajoB, o0lee MpaBHilo, MOIO00HOE conep-
xKaremycst B myHKTe 2 crarbu 20 BeeoOrelt nexiiapanuy mpaB uesioBeKa, ObIII0 CO3HATEIBEHO
UCKITIOYeHO M3 KOHBEeHIMHU, M TIOATOMY caMoO 10 ceOe HEe MOXKET CUMTAThCsl BKIIIOUCHHBIM B
KonBeH1u0, U3 3TOro BCe paBHO HE CIEAYET, UTO HEraTUBHBIN acleKT IIPaBa YelIoBEKa Ha CBO-
00/y accoluanyii OJTHOCTBIO BBINTAAAcT U3 Ipe/esIoB eicTBrs crarb 11 KonBeHum u 4to
KKIBIH CIydail NPUHYXICHUS KO BCTYIUICHUIO B ONpECICHHbIH MPOCOI03 COOTBETCTBYET
IIPeAHA3HAYECHUIO JaHHOTO TIOJIOKEHUsS. YTBEpKAEHHE O TOM, 4TO CTaThs 11 pasperaer mro-
Oyto hopmy npuHyXaeHus B chepe TpoPCOIO3HOTO WICHCTBA, HAHOCHUT yaap IO caMod CyTH
CBOOOIBI, JUISI 3aIIMTHI KOTOPOH 3Ta cTaThes NpeHa3HaueHa (CM., mutatis mutandis, pereHue
no cymectBy B aene «O s3bikax B bensrumy» ot 23 urons 1968 r, § 5, pemenue no aemy longepa
or 21 despans 1975 r, § 38, u pemenune no neny Bunrepsepna ot 24 oxrsidps 1979 1, § 60).

53. Cyn etie pa3 NOJYEPKHUBAET, UTO B CIIyIIAHUAX, IPOUCTEKAIONIUX U3 MHUBHTyalbHbBIX
ka0, OH JIOJDKEH, He Tepsist U3 BUy OOIIMIT KOHTEKCT, Kak MOXKHO TIIATEIbHEE COCPEIIo-
TOYHTH CBOE€ BHMMAaHHE Ha BOIIPOCAX, MOAHATHIX B KOHKPETHOM Jielie (CM., CPEIH MPOYETro,
peuenue o ey ['y33apam ot 6 HostiOps 1980 1., § 88). CoorBercTBeHHO, B JanHOM aene Cyn
He HaMEpeH J1aBarh OLIEHKY cucteMe closed shop xak TakoBOH 110 OTHOLIEHHIO K KOHBeHINH
WM BBIPA)XKaTh MHEHHE B OTHOIICHHUH TIOCIICICTBUI WK (POpMaM NMPHUHYKICHUS, K KOTOPBIM
OHa MOXET MPUBECTH; OH OTPAHUUUTCS PACCMOTPEHHUEM 3TOTO BOIPOCA JIUIIb B YaCTH BO3-
JICHCTBUS CUCTEMBI Ha 3asIBUTEICH.

[...]

55. Cutyarnsi, ¢ KOTOPOH CTOJIKHYJIMCE 3asIBUTEIIH, SBHO IPOTHBOPEUHT MOHITHIO CBOOO-
JIbl ACCOLIMAINI B €r0 HETaTUBHOM CMBICIIE.

Ecnu npeanonoxuts, uto crathbs 11 KoHBeHIMN He rapaHTHpYeT HEraTMBHOIO acleKTa
9TOM CBOOOJIBI HA PABHOM OCHOBAHWH C TIO3UTHUBHBIM aCIICKTOM, MPUHYKACHHE KO BCTYILIE-
HUIO B ONPEJICIICHHBIN MPOQ)CcOr03 MOXKET HE BCeT/ia MPOTUBOPeunTh KoHBeHINY.

OnHako yrpo3a yBOJBHEHHMS, BJICKYIIETO 3a COOOI MOTEpI0 CPEACTB K CYIIECTBOBAHUIO,
SBJISIETCS Cepbe3Helel (OpMOI MPUHYKACHHS, U B HACTOSILEM JIeNe OHa OblIa HalpaBJieHa
MIPOTHB JIIofie, paboraBinx B «bpuruin Peiiny, emie 10 BBeISHUs Kakoro-mmbo ods3arenbe-
TBa BCTYNAaTh B OIPEJIEICHHBIN TPOdCOr03.

[To muenuto Cyna, mogo6Has popma NPUHYKJICHNS B KOHKPETHBIX 00CTOATENLCTBAX JIaH-
HOTO JieJIa HAHOCHT yJap MO caMoii CyTH cBOOO/bI, rapaHTUPOBaHHOM crarkei 11 Konsenmum.
V3Ke TOJIBKO 10 9TOH MPUYMHE UMEI0 MECTO BMEIIATEIILCTBO B OCYIIECTBICHHE ITOH CBOOOIBI
B OTHOUIEHUU KaXA0TO U3 TPEX 3asABUTEICH.
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[...]

57. bonee TOro, HECMOTps HAa CaMOCTOSITENILHYIO POJIb M 0CO0yI0 cdepy HpHMeHe-
Hus, cTaths 11 nomKHA B HAcTOAIIEM Jele TakXKe paccMaTpuBaeTcs B cBeTe craredt 9 u 10
KonBennuu. ..

VY rocnog lOnra u BeGcrepa nMenuch BO3paKeHUsI IPOTHB MOJIUTHKNA M ACHCTBUI Mpo-
(coro3a, ycwieHHbIe B ciydae r-Ha FOHra BO3paXCHMSMH MPOTHB MOJMTHYECKOW NpHHA-
quiexxHoctr TSSA u NUR. Bospaxenust r-Ha J[xefiMca ObIIIM HHOTO XapakTepa, HO OH TaKKe
IIpuaBall 3Ha4YeHue cBo00sIe BEIOOPA M MPUILEN K BEIBOY, 4TO WwieHCcTBO B NUR Ob110 051 1715
HET0 HEBBITOHBIM.

3amuTa JMYHOTO MHEHUSI, ITpefocTaBisiemMas cTaTtbiMu 9 n 10 Konsenuuu B gpopme cBo-
0O0IIBI MBICITH, COBECTH W PEIIUTHH, U CBOOO/BI BHIPRKCHUSI MHEHUS TAKXKe SIBISIETCS] OJJHOM
13 1eset cBo0o/bl 00bETMHEHNH, TapaHTHPOBAaHHOI cTaThell 11. COOTBETCTBEHHO, OKa3aHUEe
JIaBJIeHUs (MOAOOHOTO TOMY, KOTOpO€ OBUIO NPHUMEHEHO K 3asBUTEISM) 110 TPHHYKICHHUIO
KOTO-TM0O BCTYNUTH B 00ObEIMHEHHE MPOTUB €ro YOeKCHUH HAaHOCHUT yaap Mo caMoi CyTH
crateu 11 Konsenmun.

B sToM oTHOmIEHMM OOKayemble eHCTBHs (BO BCSKOM CiIydae B OTHOLIEHUH TOCIOJ
IOnra n BeGcerepa) npencraBisior co00l BMEIIATeNILCTBO B UX IPpaBa, rapaHTHPOBAHHEIE CTa-
Theill 11 KonBenmuu.

2. Hanuuue onpasoanus pakma emewamenscmsa, ycmanosienno2o Cyoom

[...]

62. C npyroii CTOPOHBI, HEOOXOAUMO OIPEACIUTh, CYIICCTBOBAIIA JIH HEOOXOUMOCTb IS
OCITapMBAaEMOT'0 BMEIIATENILCTBA: OBIIO JIM OHO «HEOOXOANMO B IEMOKPAaTHUECKOM OOIIECTBE)
JUISl JIOCTYDKEHHS 11es1elt Tpo()cor030B y4acTHUKOB cortamenust 1975 ropa ¢ «bputunn peiin
[y3axoHnuBaHue yBOJNILHEHUS 3asBUTEIIEH, KOTOpbIe ObUIM HAHATHI B TO BpeMsl, Koraa mpodco-
I03HOE YJIEHCTBO HE SIBIISUIOCH 00sI3aTEIILHBIM YCIIOBUEM TPYIOBOH 3aHATOCTH]?

63. HeckobKo IPUHIUIIOB, CBSI3aHHBIX C OLIEHKOHW «HEOOXOAMMOCTIY NPUHSATHS JTaHHOH
Mepbl, ObUTH chOPMYIMPOBAHBI CYIOM B PELICHUH MO JiesTy XaHaucai ot 7 nexadps 1976 .

Bo-nepBbIX, MOHATHE «HEOOXOAMMBII» B 3TOM KOHTEKCTE HE MMEET TaKOro I'MOKOH MpH-
POJIBI, KaK B BBIPAKCHUSX IOJIC3HBII» WIN «KeJIaTelbHbI». .. [loaToMy TOT dakrt, 4to co-
miamenue closed shop, 3axmouennoe «bputum peiiin», B 00IIeM BHIE CO3/1aI0 HEKOTOPHIC
MIPEUMYIIECTBA, PEHINTEIBHO HE TOBOPUT O HEOOXOAMMOCTH MM 000CHOBAaHHOCTH OCIIapH-
Bae€MOr0 BMEIIATENbCTBA.

Bo-BropsIx, mItopanu3M, TEpIUMOCTb U HIMUPOTA B3MISAI0B SBISIOTCS XapaKTEpUCTUKAMU
«JIeMOKPATHYECKOTO OOIIECTBa... XOTS YaCTHBIE HHTEPECHl B HEKOTOPBIX CIIyYasiX JOJDKHBI
OBITH MOJUMHEHBI HHTEPECAM TPYIIIbI, JeMOKpAaTHs HE O3HA4YaeT MPOCTO TOTO, YTO B3IJISIBI
OOJIBIIMHCTBA JIOJDKHBI BCET/Ia MPEBAIMPOBATh: HEOOXOANMO JIOOMBATHCSI PABHOBECHS, KOTO-
poe o0ecrieunT cripaBe/UIMBOE U HaJUIe)Kalllee OTHOIICHNE K MEHBITMHCTBAM M TIOMOYKET n30e-
JKaTh KAKOTO-JIMOO 3J10yNoTpedIeH s TOCIIOACTBYIoNIeH nmo3unuei. CieoBaresbHo, TO, YTO
OYEHb MaJIO KOJIJIET pa3fessio MO3HULUIO 3asBUTENEH, OMATh K€ HE SIBJISETCS PElIarolluM B
BOIpoOCe, paccMaTpuBaeMoM ceituac Cyaom.

B-Tperbux, moboe orpaHnueHue, HakIapIBaeMoe Ha cojepikaineecs B KoHBeHImu mpa-
BO, JIOJDKHO OBITH COPa3MEpPHO MpecieayeMoil 3aKOHHOH L. . .

64. B ot0it cBs3u Cyn OTMETHII, Y4TO OONBIIMHCTBO WiIeHOB KoponeBckoil KoMuccuu 1o
BoOIpocaM Npodcoro30B U 00beqMHEHNI paboTozpareneii, kotopast B 1968 roxy npeacrasu-
Jla OTYET, MOCYNUTAJIO, YTO TTOJIOKEHNE YXKE 3aHATHIX PAOOTHUKOB COINIACHO HOBOBBEJICHHBIM
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cornamieHusM closed shop sBIsieTCsl 007IaCThIO, B KOTOPOH JKEIATeIbHO BBECTH CIICIIHATBHEBIC
rapaHTUU 3aIIUTHL. .. TeKyIme 0030pbl CBHICTEIBCTBYIOT O TOM, YTO JJaXKE IO BCTYIUICHUS
B cmry 3akoHa o Tpyae 1980 roma... mHorue cornamieHust closed shop He 00sS3bIBaIH YKe
3aHATBHIX pAOOTHUKOB, HE SIBIIIOIINXCS WICHAMH IIPO(CO030B, BCTYNATh B KOHKPETHBIN MPO-
(hcoro3... o ceenerns Cyna He ObUTH TOBEICHBI KAKHE-TH00 0COObIC IPUYHHBI, OTIPAB/IHIBA-
IOIIHE BBEJICHUE TAKOTO TpeboBaHus B ciryuace «bpuruin peitm». Kpome Toro, cormacHo mpu-
BEJICHHOMN 3asBUTEJISIMH CTATUCTHKE, KOTOpasi HE OCMapuBajiaCh CTOPOHAMH, CYIIECTBEHHOE
OOJIBIIIMHCTBO CAMUX YICHOB MPO(COI030B HE COTNIACHEI C YTBEPIKACHUEM, YTO JIAIA, OTKA3bI-
BAIOMIHUECS 110 CEPhE3HBIM MOTHBAM BCTYIIATh B IPO(COI03, TOKHBI OBITH YBOJICHBI C PA0OTHI.
Haxoner, B 1975 roxay 6onee 95% paborankoB «bpurni peitn» yxe cocrosti B NUR, TSSA
nnn ASLEF...

Bce 3TH (hakTOpHI YKa3hIBAIOT HA TO, UTO KEIC3HOAOPOKHBIM PO COI03aM HU KOUM 00pa-
30M HE MOMeIIaTn ObI 0OPOTHCS 32 HUHTEPECHI CBOMX WICHOB (CM. BEIIICYIOMSHYTOEC PEIICHHE
o neny «HanmonansHOTO Mpodcoro3a momummu benbrumy», § 39) mocpencTBoM peaan3anun
cornauienus ¢ «bpurun peitn», qaxe eciau JeHCTBOBaBIIEE 3aKOHOATEIBCTBO HE TIO3BOJISIIO
OBI IPUHYKIATH KO BCTYIUICHHUIO B ONPEICIICHHBII MPOCOI03 CITYKAIIUX, KOTOPHIE, IIOI00HO
3as1BUTEJISIM, UMEJIA IPOTUB 3TOTO BO3PAKEHUSI.

65. IlpuHrMasi BO BHIMaHUE BCE OOCTOSATEILCTBA TAHHOTO JieNa, yImepO, HAHECCHHBIN
rocniogaM FOwury, JIxxeiimcy u Bebcerepy, okazancs OONBIINM, 4eM TPeOOBAIOCH IS JOCTHIKE-
HUSI HCOOXOTUMOTO PABHOBECHSI MEXKY IIPOTUBOOOPCTBYONIMMH HHTEPECAMHU BCEX CTOPOH U
HE MOXKCT CUUTATHCS COPa3MEPHBIM IIPECIIeIyeMbIM 3aKOHHBIM IeIIsiM. TakuM 00pazoM, axe
CETaB HAIJICKAIIYI0 CKUIKY Ha MMEIOIIYIOCS Y TOCYIapcTBa «CBOOOMY yeMoTpeHus», Cyn
MPUHUMACT PEIICHUE O TOM, YTO OCIapUBACMbIC OIPAHUYCHUS HE OBUIA «HEOOXOIMMEI B Jic-
MOKpaTHYECKOM OOIIECTBE», Kak Toro TpedyeT myHKT 2 ctarthu 11 KoHBeHIum.

CrnenoBaTenbHO, UMEJIO MECTO HapylleHue crateu 11.






YACTbH II
CBOBOAA COBPAHUH






OT COCTABUTEAEHN

CBo0Ooyia coOpaHuii B COBPEMEHHOW CHCTEME 3aIlUTHI ITPaB YelIOBEKa SIBISICTCS OHUM U3
(yHIaMeHTaNbHBIX TIpaB, HapsAy CO CBOOONION accounanuii, cB000/I0H BBIpaKECHUSI MHEHHS
u ap.

[Topoii Ha TOCTCOBETCKOM IIPOCTPAHCTBE IPaBO Ha CBOOOY COOpaHMid HCIONIB3YETCs Kak
TIOCJIEHSST BO3BMOYKHOCTD OOpAIICHHUS K BIACTH, BBH/Y OTCYTCTBHS HHBIX CIIOCOOOB JIOHECTH
CBOIO TOUKY 3pEHUS JI0 JIUII, TPUHUMAIONINX PEeLIeHus. B 3Toii cBS3M 1 OpraHbl BIACTH, U Ipa-
JKJTAHCKHE aKTHUBHCTHI B peajlM3alliy [IpaBa Ha cBOOOAY cOOpaHHil PeryisipHO CTaJIKUBAIOTCS
C KOH(IUKTHBIMH CUTYaIMsIMH, KOTOPbIE MOKHO pa3periarh B IPaBOBOM IIOJIE.

OO0s13aHHOCTH 0 00ECHEYCHUIO peai3aliy MpaBa Ha CBOOOLY cOOpaHHUl JIOXKUTCS Ha
rocyaapcTBo. @aKTHUECKH pean3alys 3TOro npaBa B KOHKPETHOM CTpaHe MOXKET OBITh «JIaK-
MYCOBOW OyMa)XKOI» JIEMOKPAaTHYHOCTH BIACTH M COOIIONCHHMS €10 TPaXKJaHCKUX TPaB M CBO-
6o1.

Ha Teppuropuro Poccun xak rocynapctsa — unena Coseta EBpomnsl pacnpocTpasseTcs
nelictBre EBponelickoll KOHBEHIIMH O 3allUTE MTPaB YeIOBEKa M OCHOBHBIX CBOOO (1ajiee —
KonBenmust), a Taxke I0pUCAUKIMS ee opraHa — EBporeiickoro cyaa 1o npaBaM 4yesioBeKa
(ECITY).

3a Bpems coeii pabotsl ECITY paccmoTpen He Tak MHOTO e, CBS3aHHBIX C peasin3annei
mpaBa Ha cBOOOIY coOpaHUii, KOTOpOE TapaHTUPOBaHO crarbell 11 EBponeiickoil KOHBCHIINH.
OnHaKo 3T ITOCTAHOBIICHNUS, KaK M Ipyrue pemeHns EBporeiickoro cyna, IMEIOT peneieHT-
HBI XapakTep, a 3HAYMUT, aBTOMATHUYECKU PACHPOCTPAHSAIOTCS HA TEPPUTOPUHU BCEX CTpaH-
uyienoB CoBera EBporibl 1 3a1a10T IpaBOBbIE CTAHIAPThI B 3TOH 00IacTy.

K coxanenuto, B ominuue OT IpeueneHTHbIX pemeHuid Cyna mo psay Apyrux crareit
KonBenmu, pemienus mo crarbe 11, B 4aCTHOCTH, 3aTparvBarollie BOIPOCHI CBOOOJBI CO-
OpaHuii, B pyCCKOSI3bIYHOM MPOCTPAHCTBE TIOYTH HE MCIIONB3YIOTCS KaK IEHHBIH pecypc Juis
3alIMTHI 3TOTO MpaBa. He mocneqHion posik B 3TOM MIpacT TOT (DaKT, YTO TEKCTHI JaHHBIX
pELICHHH PEAKO MyOIUKYIOTCS Ha PYCCKOM sI3bIKE .

[Ipennaraemoe BalleMy BHUMaHUIO M3/IaHHE aJpECOBAHO HE TOJBKO MPABO3AILUTHOMY
COO00IIECTBY, HO TAaKXKe MPEICTABUTENSIM HCIOIHUTEIBEHON BIACTH, COTPYJHUKAM ITPaBOOXpa-
HUTEIBHBIX OPraHOB U IPaXJaHCKUM aKTUBUCTaM. Bolemniue B Hero Mmarepuansl HO3BOJISIOT
No3HaKOMUThCs ¢ ipakTukoit ECITY u ero cranapramu B 00J1acTH 3aIIUTHI TpaBa Ha CBOOOLY
coOpanuii. Mbl HajieeMcsi, 4TO OHHU OyIyT MOJIE3HBI B pa3peIleHNH KOH(IMKTHBIX CHTYalHH,

! Cremyer oTMeTHTB, 4TO oduunansHbiMu si3sikaMu Coserta EBponst n ECITY sBisitoTcs aHrIMicKuil u
dpannysckuii, moaromy ECIIY cuntaer opumuanbHbIMU JOKYMEHTBI TOJIBKO HA aHTJIIMKHCKOM M (PaHIy3CKOM
A3BIKAX.

B Poccuiickoii @eneparyn He CyIECTBYET 3aKOHOJATEIbHO MPUHATON MPOLENy bl IIPU3HAHUS EPEBOIOB
Ha PYCCKHH s13bIK oduipanbHbMU. OGHINAIBHBIM IPU3HACTCS IIEPEBO JOKYMEHTA, KOTOPBIH MPOLIEN IKCIep-
T3y B MHHHCTEpCTBE HHOCTpAHHBIX aes Poccuiickoit denepannn, yTBepKIeH B KadecTBE OPUIMAIBHOIO U
ony6nnkoBan B CoOpanuu 3akoHopartenbeTBa Poceuniickoit @enepanuu win B «Poccuiickoit razere». M3 uncia
MePEeBOJIOB JOKYMEHTOB, HMeIoIuX otHouieHue Kk ECITY, opuinaibHpIMU CYUTAIOTCS IepeBoabl EBporneiickoit
kouBeHUMHU U [Ipotokona Ne 11 k Held. [lepeBonbl Bcex Ipyrux TOKYMEHTOB, BKitouas pemeHust ECITY, umerot
CTaTyc HEO(UIIUATBHBIX.

B P® rakike nelcTByeT NpaKTHKA CIyKE€OHbBIX E€PEBOJIOB — TAKOBBIMH IPU3HAIOTCS MEPEBOJIbI, KOTOPBIE
HCIIOJIB3YIOTCS TOCYAAPCTBEHHBIMU OpranuzauusaMu PO. TlepeBobl HEKOTOPBIX JOKYMEHTOB, HMEIOLIUE CTATYC
CIIyKeOHBIX, yOIIMKYIOTCSl B KHUTAX, BBITYCKaeMbIX n3naTenbcrBamu « lOpuandeckas nureparypay u « Hopmay.
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BO3HUKAIOMIKUX MPpU peain3allui IpaBa Ha CBOGOHy CO6paHI/Iﬁ B HOBBIX HC3aBHUCHUMBLIX I'OCYy-
JAapCTBax.

I/I3,HaHI/I€ ObLIO ObI HEBO3MOXKHBEIM 0€3 NMOAACPKKH HAIIUX KOJJICT-IIPABO3AIlIUTHUKOB U3
Pa3HbIX CTPAH, KOTOPBIC 3aHUMAKOTCA N3YUCHHUEM MPCUCACHTHOIO IIpaBa EBpOHeﬁCKOFO cyaa
1 NMMPOABUIKCHUCM €I'0 CTAHAAPTOB B PYCCKOA3BIYHOM ITPOCTPAHCTBE.

Buxmopus I pomosa,

cokoopounamop Mnuyuamusesl no 3auyume epanicoanHcko2o obujecmed
MeAHcOYHapoOH020 MonodesncHo20 npago3awumuoeo 08UNCEHUs,
akcnepm npoexma Mockosckotl XenbcuHKcKou epynnul

JImumpuii Makapos,

Koopournamop Muuyuamugel no 3awume 2paicoancko2o oouecmaa
MeAHcOYHapoOH020 MonodexncHo20 npago3awumuoeo 08UNCEHUS,
KoopOuHamop npoexkmos Mockosckoii XenbCuHKCKoOU epynnol



TEMATUYECKUA KAACCUOUKATOP PELLIEHUN *

Kareropus

Heno

Tlo3uTnBHBIE 0053aTEIHCTBA
o OXpaHe coOpaHwmii

Opeanuzayua «IInamgopma «Bpauu 3a scusuvy (Plattform “Arzte Fiir Das
Leben”) npomue Ascmpuu

bapankesuu (Barankevich) npomuse Poccuu

baukosckuii (Bgczkowski) u op. npomus Ionvuiu

Onunzep (Ollinger) npomue Aéscmpuu

Hakazanue 3a npoBenenue
coOpanust / yyactue B
cobpaHuu

Awmyrsia (Ashughyan) npotus Apmenun

Bappaxo (Barraco) npotus ®panunu

Taiin-mapk (Hyde Park) u ap. nporus Momnmossr (Ne 4)

Tancman (Galstyan) npomus Apmenuu

Maxmyoos (Makhmudov) npomue Poccuu

Mxpmuan (Mkrtchyan) npomus Apmenuu

Cepeeti Kysneyos (Sergey Kuznetsov) npomus Poccuu
Xpucmuancko-oemokpamuueckas Hapoonas napmusi (Christian Democratic
People’s Party) npomus Monooswvi

Oszenun (Ezelin) npomus ®@panyuu

3anpeT npoBeneHUs COOpaHusI

Bapankesuy (Barankevich) npomue Poccuu

Bauxoscruii (Bgczkowski) u op. npomue Ionvuwiu

Tlaitn-napk (Hyde Park) u np. npotus Momngossr (Ne 4)

TI'tonepu (Giineri) u apyrue nporus Typuun

Maxmyooe (Makhmudov) npomue Poccuu

Onunzep (Ollinger) npomus Ascmpuu

Iarerii (Patyi) n ap. npotus Benrpun

Cmanxos u obveounennas makedonckas opeanuzayus « Mnunoeny (Stankov and
the United Macedonian Organisation Ilinden) npomue Boneapuu

Hanoxxenue orpaHnueHwuii, He
MPEYyCMOTPEHHBIX 3aKOHOM

Jloicasum An (Djavit An) npomus Typyuu

IIpunyaurensHoe
MIpeKpalieHne coopanuii

Bykra (Bukta) u np. nporus BeHrpuu

Taitn-napk (Hyde Park) u np. nporus Momnossr (Ne 4)
Maxmyoos (Makhmudov) npomug Poccuu

Oiiss Amaman (Oya Ataman) npomus Typyuu
JDrcunoeny (Ciloglu) u op. npomus Typyuu

Dea Monvnap (Eva Molndr) npomue Benzpuu

DobdexTrBHas npaBoBas
3alMTa Ipasa Ha cBOOO1Y
coOpanuit

Opeanusayus «IInamgopma «Bpauu 3a scusuvy (Plattform “Arzte Fiir Das
Leben”) npomue Ascmpuu

baukosckuil (Bgczkowski) u op. npomus Ionvuiu

Tancmsan (Galstyan) npomus Apmenuu

Mxpmuan (Mkrtchyan) npomus Apmenuu

Kpurepun MupHoCTH
coOpaHus

Cmanxos u obveounennas makedonckas opeanuzayus « lnunoeny (Stankov and
the United Macedonian Organisation Ilinden) npomue Boneapuu

Kpurepun 3akoHHOCTH
BMeEIIATENbCTBA

baukosckuti (Bgczkowski) u op. npomus Ionvuiu
Taiin-mmapk (Hyde Park) n np. npotus Monossr (Ne 4)
Tancmsn (Galstyan) npomue Apmenuu

Jloicasum An (Djavit An) npomue Typyuu

Mrxpmusn (Mkrtchyan) npomue Apmenuu

! PemeHm{, TIPUBEJICHHBIC B 9TOM CGOPHHKQ, BBIICJIEHBI KYPCHUBOM.
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Kpureprun 060cHOBaHHOCTH
BMEIIIATEIbCTBA

bapankesuu (Barankevich) npomue Poccuu

Oiiss Amaman (Oya Ataman) npomus Typyuu

Onunzep (Ollinger) npomus Ascmpuu

Tarerii (Patyi) u ap. npotus Benrpun

Cepeeti Kysneyos (Sergey Kuznetsov) npomus Poccuu

Cucce (Cisse) npomus @panyuu

Cmankos u 06veOUuHeHHasi MakeOOHCKas opeanuzayus « nunoeny (Stankov and
the United Macedonian Organisation llinden) npomue boneapuu
Xpucmuarncko-oemokpamuueckas Hapoonas napmus (Christian Democratic
People’s Party) npomue Monooswi

Jrcunoeny (Ciloglu) u opyeue npomus Typyuu

D6a Monwnap (Eva Molndr) npomus Benepuu

Kpurepuu copazmepHoctu
BMeIIIaTEeIbCTBA

Amyrsia (Ashughyan) npotus ApmeHun

bapanxesuu (Barankevich) npomue Poccuu

Bappako (Barraco) nporus ®panuuu

bykra (Bukta) u np. nporus Benrpuu

Taiin-napk (Hyde Park) u np. nporus Monznossr (Ne 4)

Tronepu (Giineri) u ap. mpotus Typuun

Otis Amaman (Oya Ataman) npomus Typyuu

Onunzep (Ollinger) npomus Ascmpuu

arerii (Patyi) u ap. npotus Benrpun

Cepeeut Kysneyos (Sergey Kuznetsov) npomus Poccuu

Cucce (Cisse) npomus @Ppanyuu

Cmanros u obvedunennas makedonckas opeanuzayus « nunoeny (Stankov and
the United Macedonian Organisation llinden) npomue boneapuu
Xpucmuancro-demokpamuueckas napoounas napmus (Christian Democratic
People’s Party) npomug Monoogwi

Joicunoeny (Ciloglu) u op. npomus Typyuu

D6a Monwnap (Eva Molndr) npomue Benepuu

Oszenun (Ezelin) npomue @panyuu




OPTAHU3ALUA «NAATOOPMA «BPAYU 3A XXU3Hb»
(PLATTFORM “ARZTE FUR DAS LEBEN”) TPOTUB ABCTPUU *

Xanoba Ne 10126/82
Pewenne ot 21 ntoHa 1988 ropa

SI3BIK pemeHns: aHIMHCKUH, (PpaHIly3CKHH.

KiroueBbie Tembl:
no3uUmMuBH»le 0053ameibCmea no OXpane coopanuil,
appexmusnas npagosas auuma npasa Ha c600600y cobpanuil.

OcHoBHBIE (PAKTBI

B nexabpe 1980 roma opranusanus Bpadei, BBICTYNAIOIINX IIPOTHUB JICTAIN3AMN a0op-
TOB,— accouuanus «Bpaum 3a *U3HB» — NPUHSNIA PELICHHE MPOBECTU JEMOHCTPALHIO.
[TonyunB yBegoMIIeHHE, COOTBETCTBYIOIIUE OPIaHbl BIACTH Pa3pelIMIN JEMOHCTPALUIO U
MIPEANPUHSIIN ATy 10 pa3MELIEHHIO OINIMH BI0Ib BEIOpaHHOTO MapiipyTa. OpraHus3aTopsl
JEMOHCTpAlMU TMepe]l CaMbIM HauajaoM LIECTBHs PELIMIN U3MEHUTH NEPBOHAYAIBHO 3arlia-
HUPOBaHHBIN MapupyT. [loaunelickue He BO3paxaslu, HO IPEAYIPEANUIH, YTO OXpaHa HOBOTO
MapIupyTa 3aTpyJHHATeIbHA. B nTore nemoHcTpanus Oblia copBaHa ee MpoTUBHUKaMH. OHH
BBIKPHKHBAJIM JIO3YHTH, Opocajin silla U KyCKH AEpHa B yYaCTHHKOB. BmemiarenbcTBo mO-
JIULHU CBEJIOCh K TOMY, YTO OHA pa3Jiesinia BpaKIyIOle CTOPOHBI, KOIJa BOSHUKIIA Yyrpo3a
(hU3MUECKOTO HACHIIHS.

Bckope accommanusi mpoBena BTOpyIO jaeMoHcrTpanuio. OHa Takke Oblla copBaHa
MPOTUBHUKAMHM, KOTOPBIX MOJUIMS paccesia JHIIb KOIJa MEpONpUSTHE 3aBepIlanoch.
PazbuparenbcTB rocie 3TUX MHIHUJICHTOB HE ITOCIIEI0BAIIO.

Acconmanus ooparunace B Komucceuto o npasam yenoseka Cosera EBporsl ¢ xano0oii
Ha TO, YTO aBCTPUICKUE BIIACTH MPEHEOPETIIM NCTHHHBIM CMBICIIOM TIpaBa Ha cBOOOIy coOpa-
HU, HEe 00ECHEUYNB C MMOMOIIBI0 HEOOXOANMBIX Mep OCCIPENsITCTBEHHOTO MPOBEICHUS Jie-
MoHcTpauui. Komuccust enuHomacHo npusHaia xxano0y IpueMIIeMOoi B 4acTH, Kacaromeiics
HapymeHus cratbu 13 KonBennuwu, onnHako Hapymenuii crareit 9, 10 u 11 He ycmotpena.
Takum 00pa3oM, eAMHCTBEHHBIH BONPOC, KOTOpbIi paccmarpuBan ECITY, 3akirodasncs B BbI-
SICHEHUH TOTO, OBUTH JIM aCCOIMAIMU-3asBUTENIO MTPEIOCTABICHBI ICHCTBECHHbIC BHYTPEHHHE
CpeCcTBa MPaBOBOM 3AIIUTHL.

Pemenune

Cyﬂ nocyuTrali, 4To nro0ast JACMOHCTpalusa MOXCT pasapaKaTb WU 0CKOp6J'I$ITL TCX, KTO
BBICTYIIACT IMPOTHUB I/I,Heﬁ Ui Tpe6OBaHHﬁ, B MOAACPIKKY KOTOPBIX OHA MPOBOAUTCA. TeMm ne
MCHEC Y YUaCTHUKOB ICMOHCTpAIUN JOJKHA OBITh BOBMOKHOCTh MMPOBOJAUTL €€ 0e3 omaceHus
MOABEPIrHYTHCA (1)I/I3I/I‘ICCKOMy HAaCWJIMIO CO CTOPOHBI CBOUX IMPOTHBHUKOB. Takue omaceHus
MOIIH ObI BOCIPEHIATCTBOBATD JIIOASAM, PA3ACIAONINM HEKOTOPBIC UICU, OTKPBITO BbIPAKATh

! EBporeiickuii cyx 1o npasam 4enoseka. M36pannsie pewenus: B 2 1. M.: Hopwma, 2000. T. 1. C. 598—601.
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cBOe MHeHHe. B jemMokparniyeckom o0IIecTBE NpaBo Ha KOHTPJIEMOHCTPAIMIO HE MOXET Or-
paHWYMBATH NMPaBO Ha jAeMoHcTparuo. Otciona obecrnieueHne 3pdekTHBHON CBOOOIBI TIPO-
BE/ICHHUSI MUPHBIX COOpaHHMHl HE MOXKET CBOJHUTHCS JIMIIL K OOS3aHHOCTH TOCYAapCTBa BO3-
JIEpAKHUBAThCS OT BMEIIATENbCTBA: HETATUBHASI KOHIENIUS POIM TOCYJapCTBAa IPOTUBOPEUHT
nipeamety 1 nenu crarbu 11. [Tono6Ho cratbe 8, crarbs 11 TpebyeT nopoii coBepuieHus Mo3u-
TUBHBIX JCHCTBUH, TP HEOOXOIMMOCTH Ja)ke B 00JIACTH OTHOIICHUH MEXK1y (PH3NIECKUMH
mrnamu. Cyq He OIEHHBAJ YMECTHOCTHh MM ((EKTUBHOCTh ICHCTBUI IMOIULINY, a JIHIIb
orpezen, OblIa JIM IPUHATH HEOOXOIMMbIE Mepbl. B pe3ynbrare ¢ yueToM penieHus, K Ko-
topomy npunuta Komucceust, ECITY npusnan, uto crarsu 11 u 13 HapymieHs! He ObuIn.
Wcxon nena: napywenus cmamou 11 Konsenyuu ne owlio.

W3BAEYEHHUA U3 PELLEHUA

24. Accoumanusi-3asBUTEINb YTBEPIKAaia, YTo ABCTpHS HE IIPEIOCTaBMIIa Kakoe-In00 a¢-
(heKTUBHOE CPENCTBO NPABOBOM 3alIUTHI MO €€ ajlobe Ha OCHOBaHWM cTaThu 11; oHa cchuia-
JIach Ha CTaTbio 13, KoTOpast mpeaycMaTpuBaeT Cleayoee:

((Ka)i(,[[blﬁ YCJIOBCK, YbH IIPpaBa u CBO6OZ[BI, TIPpU3HAHHBIC B HaCTO}II.[Ieﬁ KOHBGHHI/II/I, HapylEHbl, UMECT IIPaBO
Ha 3(1)(1)6KTPIBHI)IG CpEACTBA 3alIUTHI IIEPE] TOCYJAPCTBEHHBIMU OpraHaMu JaKe B TOM CiIy4ae, €CJINU TaKO€ ITpaBo-
HapylmeHue OBLIO COBCPUICHO JIMLITAMHU, HeﬁCTBOBaBIIIPIMH B Oq)HLIPIa.TII)HOM Ka4e€CTBEC».

25. OcHOBHOH JOBOJ MPAaBUTENILCTBA 3aKJIIOYAJICS B TOM, UYTO cTaTbd 13 mpumeHseTcs
TOJBKO B Te€X CIydasx, KOIJa HapyIIEHO CyLIeCTBeHHOe nojokeHne Konennuu. B kauecTse
JIOKA3aTeJIbCTBA OBUT MPOIUTHPOBAH (PPAHIYy3CKUI TEKCT, BKJIIOUAIONIMH ciIoBa «ont été vio-
1és», 9TO, M0 MHEHHIO MPABUTENLCTBA OOJIEE SICHO U ONPENENICHHO, YeM COOTBETCTBYIOIECE
aHIIMHCKOE BhIpaXKeHHeE «are violated».

Cyn He coracuics ¢ 9THM J0BOJIOM. B cooTBeTcTBUM € CcyneOHOM NpakTuKoi crarhs 13
rapaHTHpyeT 3(QEKTUBHBIE CPEACTBAa NPABOBOI 3aIUTHI Nepel] KOMIICTEHTHONW rocyaapct-
BEHHOW MHCTaHINEH KaXJI0MY, KTO 00OCHOBAHHO yTBEpPIKJIAET, UTO SIBISCTCS KEPTBOU Hapy-
LIEHUs MIpaB ¥ cBOOOJ, 3ammiacMbix KoHBeHuuel; modast apyrasi HHTEpIpETalys JenacT
CTaThI0 OCCCMBICIICHHOM (CM. pemieHue 1o ney boina u Paiica ot 27 ampens 1988 ., § 52).

26. Xorst Komuccust mocuurana, 4ro kanoba Ha OCHOBaHMHM cTarthi 11 Hempuemiema
Kak sSIBHO HEOOOCHOBaHHAs, OHA COYIA, YTO ’kajoba MpremiieMa Ha OCHOBaHWM cTaThi 13.
[TpaBUTEIBECTBO MMOCUYNUTANIO HEJIOTMYHBIM OOBSIBUTH OJHY M Ty K€ XkajoOy SBHO HEOOOCHO-
BaHHOH 110 CYIIECTBEHHOMY YCIIOBUIO U BCE 7K€ MMEIOIIEeH OCHOBAHUSA 110 cTaTbe 13.

27. Cyn He HamepeBaeTCs IaBaTh a0CTPAKTHBIE ONPEICIICHNS TOHSITHIO KIIPHEMIICMOCTE).
Jaist Toro 4ToOBI ONpEeNIeNIUTh, MPUMEHNMA JIN cTaThs 13 B qaHHOM citydae, Cymy JOCTaTouHO
YCT@HOBHTH C Y4eTOM (haKTOB JIeNIa U CyIIeCTBa IOPUANIECKUX TTPOOIEM, TIOIHSTHIX B CBS3U C
JITAaHHBIM JICJIOM, MMEET JI1 OCHOBAHMS ’Kajlo0a 0 TOM, YTO He ObUTH BBITOIHEHBI TPEOOBAHUS
crareu 11, xots Komuccuns u otBepria ee. Pemmenne Komucenu o mpuemiieMoCTH 5Kaio0bl 1o
crarbe 13 moxer nare Cymy mosie3Hble yKa3aHHUs B OTHOIICHHH 000CHOBAaHHOCTHU 3TOH KaJlo-
ObI (CM. BBILICYTIOMSTHYTOE pelIeHHe 110 Jeiy boitna n Paiica, §§ 54—55).

28. IIpu pasoduparensctBe B Komncenu npeacrasureny «IInargopms» yTBepKIaiu, 4To
ABCTPUICKHE BIACTH, HE NPEIIPHHSAB IPAKTHUYCCKUX MEp MO 00eCIedeHHIo OecrpensiTcT-
BEHHOTO TPOBEJICHUS IEMOHCTPAIMH, MPEHeOPEersIi UCTUHHBIM 3HAaYeHUEM CBOOOJBI coOpa-
HUH.

29. To yTBepKCHUIO IPABUTEIBCTBA, CTaThsl 11 He mopoXkIaeT 0013aHHOCTH TOCYIApCT-
Ba MPUHUMATh MEpHI M0 3aluTe JeMoHcTpannii. CBo0O1a MUPHBIX COOpaHUi, 3aKperyIcHHas
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B crarbe 12 OcHoBHOTO 3akoHa ABcTpun 1867 rosia, rmaBHBIM 00pa3oM Oblla HaNpaBlieHa Ha
3alUTy JIUIA OT MPSIMOTO BMELIATENILCTBA TOCYAAapCTBa. B oTinune OoT HEKOTOPBIX APYTUX
nonoxxeHnit Konsennuu u Konctutynnu ABcTpuu craTbs 11 He pacnpocTpaHseTcst Ha OTHO-
HIEHUS MEXy (pHU3NYecKUMH JIMaMu. Bo BesikoM cirydae BBIOOp CpencTB, KOTOPHIE MOYKHO
OBLIO MCIIONB30BaTh B IAHHOW CUTYallMH, OCTaBajCs Ha YCMOTPEHUH TOCY1apCTBa.

30. B pemennn ot 17 oktsiopst 1985 1. o mpuemsiemocty xanodsl Komuccust nogpo6Ho
paccMoTperna BOIpOcC, MOApa3yMeBaeT JH cTarhst 11 TpeboBaHME K TOCYIApCTBY 3allMIIATh
JEMOHCTpALUU OT TEX, KTO eJaeT MOMEeLIaTh UX MPOBEIECHUI0 WK copBaTh ux. Komuccus
OTBETHJIA HA 3TOT BOIPOC MOJIOKHUTENBHO.

31. Cyn He nmpu3BaH pa3BHBATh OOIIYIO TEOPHIO 00 00s3aTEIBCTBAX TTO3UTHBHOIO XapaK-
Tepa, BHITEKAIONX, 13 KoHBeHIMH, HO, ITpeXk/ie YeM YCTaHOBUTh, 000CHOBaHHA JIM jKanoba
accoIMaluU-3asiBUTEN, OH JOJDKEH JaTh TOJIIKOBaHHME cTaThy 11.

32. JIroGast IeMOHCTpaIKsl MOXKET pa3apakaTh WM OCKOPOJSITH T€X, KTO BBICTYIIACT IIPO-
TUB Wjeil Wi TpeOOBaHMH, B MOAJIECPIKKY KOTOPBIX OHA ITpoBOIUTCs. OHAKO Y yYaCTHUKOB
JIEMOHCTpAINH JIOJDKHA OBITH TEM HE MEHEe BO3MOXKHOCTD IIPOBOJUTE ee 0e3 OraceHHi Mmoj-
BEPrHYTHCS (PU3NUECKOMY HACHIIMIO CO CTOPOHBI CBOMX IPOTHBHHUKOB; TaKHE ONACEHHs MO-
M OBl BOCTIPEMSITCTBOBAThH ACCOLMANMSM M MHBIM I'PYIIIaM, Pa3AeisIoNnM 00IIUe HICH HITH
HUHTEPECHI, OTKPBITO BBIPA’KaTh CBOE€ MHEHUE 10 CaMbIM aKTyaJIbHBIM BOIIPOCAM, 3aTParuBaro-
muM odmecTBo. B nemokparnyeckoM o0miecTBe NpaBo Ha MPOBEICHNE KOHTPAEMOHCTPALINH
HE MOYKET BBUIMBATLCS B OTPAHUYEHUE OCYIIECTBICHUS MpaBa Ha JeMoHcTpanuo. Mcxons us
9TOrO, O0ecreueHne NCTUHHOM, S PEKTUBHON CBOOOBI IPOBEACHHS MUPHBIX COOpaHuUil He
MOXKET CBOJMTBCS JIMIIb K O0S3aHHOCTH TOCYJapcTBa BO3/IEPXKMBATHCS OT BMEIIATEILCTBA!
YHCTO HEraTUBHAs KOHLIEMIMS POJIM TOCYAAPCTBA MPOTUBOPEUUT IPEAMETY U Lesn cTaTby 11.
ITono6Ho crarbe 8, crarbst 11 TpeOyer mopoil coBeplIeHHs MO3UTHBHBIX JICHCTBHH, NpH
HEOOXOIMMOCTH Jjake B OOJIACTH OTHOIICHHH MEXTy (PU3NYECKUMHM JHLAMHU (CM., mutatis
mutandis, pemenne 1o aeny «X u Y nporuB Hunepmanmos» ot 26 mapra 1985 ., § 23).

33. Cornamascs ¢ npaButenbcTBoM U Komuccueii, Cyn mpuiien K BEIBOAY, YTO aBCTPUIL-
CKO€ TIPaBO 3HAET MepPhI MO3UTUBHOIO XapaKkTepa o 3aluTe AeMoHcTpauuil. Hanpuwmep, cra-
TbU 284 1 285 YronoBHOro KoeKca 3allpelialoT JUIy CO3[aBaTh MOMEXH, Pa3rOHITh WU
CpBIBaTh, COOpaHue, IPOBEACHIE KOTOPOTo HE 3alpelieHo; cratbu 6, 13 n 14(2) 3akona o co-
OpaHusIX, HAICISIONINE BIACTH TOJIHOMOYMSIMH B OTIPEEIICHHBIX CIy4asx 3anpelnars, mpe-
Kpamarb WM paccerBaTh coOpaHHe, MCIIOIb3Ys CHITy, IPUMEHUMBI K OpraHu3aliyi KOHTp-
JEMOHCTpaLuil.

34. XoTs B 00513aHHOCTH T'OCYJIapCTB — YYacCTHUKOB KOHBEHIIMM M BXOIHUT IPUHSTHE
Pa3syMHBIX M HaJUIeXKaIIMX Mep JUlsl 00eCreueHNss MUPHOTO XapaKTepa pa3pelIeHHBIX 3aK0-
HOM JIEMOHCTpALMi{, OHM HE MOTYT JaTh a0COJIIOTHBIX T'APaHTHH B 9TOM OTHOMICHHH, XOTS
U pacriojararoT IIMPOKHUM II0JIeM YCMOTPEHHS IPH BBIOOpE Takoro poxa mep (cM., mutatis
mutandis, perienus 1o neny Adaynasusa, Kabaneca n bankannanmu or 28 mas 1985, § 67,
u o ey Puca ot 17 okts6pst 1986 r., §§ 35—37). B a10it obnacTtu crathst 11 KonBeHnn
00s13bIBaET rocyJapcTBa MPUHUMATh MEPBI, HO HE OOs3BIBACT WX IOJIydYaTh ONpEeSICHHbIC
pe3yabTaThl.

35. Tlo yTBepKICHUIO 3asSBUTEIS, MOJUIHS BO BPEMsI IIPOBEACHUS KaXKIO0H U3 YIIOMSHY-
TBIX JIBYX JIEMOHCTpaIHii Bena cebst coBepIeHHo naccuBHO. [IpaBurenscTBo n Komuccens ne
COIVIACHJIMCH; MO MX MHEHHMIO, B YCIIOBHSIX OTCYTCTBHUSI KaKHX-THOO CEPbE3HBIX DKCIIECCOB
IPsSIMOE BMEIIATEIbCTBO HE OBUIO ONPaBIaHHO W HEM30EKHO CIPOBOLMPOBAIO OBl akThl (u-
3UUYECKOTO HACUIIHSL.
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36. Cyx He OIlCHHBAJ YMECTHOCTb WM (P ()EKTUBHOCTh ACHCTBUI MONUINHU B OTHX CITy-
Yasix, a JIMIIb OIPeIeNI, ObuIa 11 000CHOBAHA JKajlo0a Ha TO, YTO COOTBETCTBYIOIINE BIIACTH
HE MTPUHSUTH HEOOXOIMMBIX Mep.

37. Yro xacaercs naiuaenToB B [lItagns-Ilaypa 28 nexadps 1980 r., To HeoOxoaumo mpe-
JKJI€ BCETO OTMETHTh, YTO OBUIM 3alperieHbl 00€ AEMOHCTPALUH, KOTOphIE IIIaHUPOBAIUCH
CTOPOHHHKAMH ITpaBa Ha abopThl (0 4eM ObII0 MoaHo yBegoMileHHE BiacTsM 30 HOsIOps) u
KOTOPBIE JIOJIKHBI OBUIN MPOBOJUTHCS OTHOBPEMEHHO U B TOM )K€ MECTE, YTO U JIEMOHCTPALIHS
«IInardopmbr». Bons nepBoHavasbHO 3aIUIAHUPOBAHHOTO MYTH CJICOBAHHS AEMOHCTPALUH
ObUTO pa3MeIeHo OO0JBIIOe KOIMUYECTBO MOJIHUIEHCKNUX CHII, Kak B ()OpMe, TaK U B IITATCKOH
OZIeXK/Ie, ¥ IPE/ICTABUTENHN TTOJMIINH HE OTKa3bIBAIMCH 00ECIIeUnBaTh 3aIUTY JEMOHCTPAINH,
Jla’Ke KOT/ia, HECMOTPSI HA BO3PaYKCHUSI TTOJIMIINH, aCCOIMANNA-3asBUTENb IIPUHSIIA PEIICHNE
00 m3MeHeHnH MapuipyTa. Y HakoHel, He ObUT IPUYMHEH yIIepO U He MPOHM30ILI0 HUKAKUX
CEpPBE3HBIX CTOJKHOBEHMUIT; YIACTHUKH KOHTPJEMOHCTPAIIMU BBIKPHKHUBAJIN JIO3YHTH, IECMOH-
CTPHPOBAIIN TUIAKATHI, Opocainy sila M KyCKH JepHa, YTO HE MEMIAIO TPOJBIKCHUIO MPO-
LIECCHU 1 3aBEPIICHUIO TPOBOIUBIICHCS HA OTKPBHITOM BO3AYXE PEIIMTHO3HOM CITYXKOBI; KOT/Ia
CTpacTH HAKIWIUCh 10 TaKOW CTEIICHHU, YTO CO3aJach Yrpo3a MPOSBICHHS HACWIINS CIICIH-
aJIbHBIE TTOIpa3/iesicHus 1o OopbOe ¢ GecropsiikaMy pa3Bey BPaXKIYIOIINE TPYIITUPOBKH B
pa3HbIe CTOPOHBI.

38. Uto kacaercs AeMOHCTpalMK B 3aibLOypre, TO UL €€ MPOBEACHUSI OPraHU3aTOPbI
n3bpanyu 1 Mast, IeHb TPAJAWUIMOHHOTO COLMAIMCTHYECKOTO Mapila, KOTOPBIH MPHUIIIOCH OT-
MEHHUTb, T. K. Ha IJIOIIA/Ib TIepes cOO0pPOM MPETEH/10BajIa acCOLNANNs-3asiBUTENb, TI0/IaBIIast
3asiBJICHHE paHbine. [ Toro 4ToOb! pa3iesuTh Y4aCTHUKOB U UX IIPOTHBHUKOB U ITPEIOTBpa-
TUTH OIACHOCTH CTOJIKHOBCHHS, HA MECTO JICHCTBHS OBLIO HAIPaBICHO CTO IMOJIHIECHCKUX;
OHH OYMCTWJIM M OLCTIMJIN TIJIOIIA/Ib, YTOOBI HE JOIYCTUTh HUKAKUX ITOMEX PEJIMTHO3HON Iie-
PEMOHUH.

39. Takum 00pa3oM, COBEPILIEHHO OYEBUIHO, YTO aBCTPUHCKHE BIIACTH TIPHHSUIN BCE Pa3-
YMHBIC U HAJJIC)KAIFE MEPbI JIS 3alIUTHI ICMOHCTPAHTOB.

Takum 00pa3oM, HUYTO B HACTOSILEM JieJe HEe MOATBEP)KAACT HapyIIeHHs cTtarbu 11; B
JTAaHHOM ClTy4yae cTaThs 13 He mpuMeHuMa.



BAPAHKEBUY (BARANKEVICH) NPOTUB POCCHUH *

XXanoba Ne 10519/03
Pelwenune ot 20 okTabps 2005 ropa

SI3BIK penenys: aHMTUICKUA.

KiroueBbie Tembl:

no3umusHsle 00513ameibCmea no OXpane coopanuil,
3anpem npogederust CoOOpaHus,

Kpumepuu 000CHOBAHHOCMU BMeWamenbCmed,
Kpumepuu copazmepHoOCmuy 6Mewamenscmead.

OcHoBHBIE (PAKTBI

3asBUTENb SIBISIETCS CBSIEHHUKOM LIEPKBU €BaHTeNbCKUX XpucthaH «bnaromars
Xpucrosay. B cenrsiope 2002 roga oH 0T UMEHH LIEpKBU 00paTmiicsi B YeXOBCKYIO TOPOJCKYTO
AJIMUHUCTPALINIO 32 pa3pelIeHNEeM Ha IIPOBENICHNE MYOINIHOT0 OOTOCTYKeHNUS. 3aMECTUTEINb
IJIaBBI QIMHHUCTPAIMH B 3TOM OTKa3aJl CO CCBHUTKOIM Ha HEBO3MOXKHOCTD IIPOBE/ICHHUS 1Ty OTid-
HOTO OOTOCITY)KEHHsI Ha TOPOJICKUX TEPPUTOPHUSIX OOIIETO MONb30BaHMs (IUIOMIASIX, YIHLAX,
napkax M T. II.), TOPEKOMEHIOBAB 3asBUTEIIO IIPOBOAUTH CIY>KObI M JIpyTHe PEIMIHO3HbIC
00psABI 10 IOPUANIECKOMY aJpecy LEPKBU WM B IPYTUX TIOMEIICHHSX, HAXOASIINXCS B COO-
CTBEHHOCTH WJIU NOJIb30BAHUY UJIEHOB IIepKBU. UEeXOBCKMI TOPOACKON CyJ| OTKJIOHUII 2Kajlo-
Oy 3asBuTENS, yKa3aB: «I[10CKOIBKY IIEPKOBb €BAHIE€IBCKUX XPUCTHAH HCIIOBEIYET PEJIHTHIO,
OTIIMYHYIO OT PEJUTUH, UCIIOBEAYEeMOH OOJBIIMHCTBOM HACEJICHUs JAHHOH MECTHOCTH, M C
YUYETOM TOTO, 4TO B UeXOBCKOM paiioHe nercTByeT Ooee 20 pelnruno3HbIX OpraHu3anuii pas-
JUYHBIX KOH(eccui, MpOoBeAEHHE OHON M3 HUX ITyOJMYHOTO OOTOCITY>KEHUS! B OOIECTBEH-
HOM MECTE MOXKET ITPUBECTH K. HEOBOJIBCTBY JINII, IPHHAUICKAIINX K IPpyroil KoHpeccuu, 1
K OOIIIECTBEHHBIM OECIIOpSIIKAM.

Pemenune

ECIIY ycranoBui, 4To BO BpeMs, OTHOCAIIEECs K JaHHOMY Jeny, B Poccun nefictBoBa
yka3 1988 rona, yrmoTHOMOUYMBABIIUI BIACTH 3alpeniaTh COOPaHUs, KOTOPhIC MOTIIH YTPOXKATh
00IIIeCTBEHHOMY MOPSIKY HIIH O€30IIaCHOCTH TpaxiaH. B paccmaTpuBaeMoMm esie TopoacKast
aIMUHHUCTPALUS UCII0JIb30BajIa TAKUE IMOJIHOMOYHS.

Cy1 HOTYEPKHYI, YTO OJTUH JIUIIb TOT (haKT, YTO BEPOHUCIIOBEIAHHUS CBAHTCIIbCKAX XPHCTH-
aH IPUICPKUBACTCS MCHBITMHCTBO KUTEJICH ropo/ia, He CII0COOCH ONPaBIaTh BMEIIIATECIILCTBA
B IpaBa nocjieaoBareieil 1annoro Beporcnoseaanus. Cy OTMETUI HEOCIOPUMOCTb MUPHOTO
XapakTepa peIuruo3Horo coopanus. Takum oOpa3oM, 00IIECTBEHHBIC OECITOPSAKH MOTIH OBl
OBITh CIIPOBOIIMPOBAHBI TEMU FOPOKAHAMH, KTO COOUpACS HACUIBCTBEHHO BOCHPEIISITCTBO-
BaTh COOPAHUIO CBAHTCIBCKIX XPUCTUAH B TOPOICKOM mapke. Cyn MOAYEpKHYI B 3TOH CBSI3H,
4TO0 CBOOOMA COOpaHUil 3aIIUIIACT JAEMOHCTPAIUH, CIIOCOOHBIC Pa3IpaXKUTh JTUOO HAHECTH

! Tlep. P. MapaHoBa, IipejocTaBlIeH HEKOMMEPYECKHM apTHEpCTBOM « CITaBsIHCKH IPABOBOM LICHTPY.
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OCKOpOJICHHE JIUI[AM, KOTOPBIC TIPUICPIKUBAFOTCS IPOTUBOIIOIOKHBIX UICH WIH TPeOOBaHHH.
[IpuHATH 000CHOBAHHEIC U COPA3MEPHBIC MEPHI [T 00CCIICYCHUS OC30MACHOCTH YYACTHUKOB
MHUPHBIX IEMOHCTpAIHii — 00sS3aHHOCTh rOCYIapCTBA-YIACTHHKA.

Cyn oOparuil BHUMaHHE, 9YTO MECTHBIC BIIACTH MMEIH IIHPOKHE BO3MOKHOCTH B BBIOOpE
CpPE/ICTB, KOTOPhIE MOIIH OBl OOCCIICYUTH MPOBEICHUE PEIMTHO3HOIO COOpaHus 0Oe3 Mpuyu-
HeHHsI OCCIIOKOMCTBa APYrHMM. BMECTO 3TOrO BIACTH HAJOXKWIM 3alPET Ha MPOBEICHUE CO-
Opanust. OHE IPUOETIN K CaMOMY PaJMKaIbHOMY CPEICTBY, OTKa3bIBas 3asBUTCIIO B CaMOI
BO3MO)KHOCTH peai3alliyl ero mpasa Ha cBoOOIy coOpanuii. Takoll 3ampetr He MOXKET OBITh
ONpaBlaH.

Cyn MOCTaHOBHII, YTO 3alPET Ha IMPOBEACHUE PEIIMTHO3HOTO 00psi/Ia, 3alIaHuPOBAHHOTO
3asBUTEIIEM, HEe OBUT HEOOXOIUMBIM B JEMOKPAaTHYCCKOM OOILIECTBE, U, TAKUM 00pa3oM, UMe-
J10 MecTo Hapyulenue ctarbu 11 KoHBeHIIUM, HHTEPIPETUPOBAHHON B CBETE CTAThH 9.

HUcxon nena: umeno mecmo napywenue cmamou 11 Konsenyuu.

M3BAEYEHHUA U3 PELLEHUA
[. MPEATIOJIATAEMOE HAPVIIEHUE CTATBU 9 1 CTATHU 11 KOHBEHIINN

14. 3asBurens xamyercs 1o crarbsim 9 u 11 KonBenun Ha To, 4To eMy He ObLIO pasperiie-
HO TIPOBECTH ITyOIIMUHOE OOTOCITY)KEHHE B TOPOICKOM HapKe.

15. Cyn oTMeuaer, 4To COIIaCHO POCCHHCKOMY 3aKOHOJATENIBLCTBY ITyONUYHBIC GOTrOCIy-
JKEHUsI JIOJKHBI TIPOBOANTHCS B IOPSIIKE, YCTAHOBJICHHOM JUISI TPOBEJCHUS ITyOIMYHBIX CO-
Opanwuii. 3anpeT ObUT HAJIOXKEH B COOTBETCTBHU C TIPaBHIIAMH M NPOIIEAYypaMH, YCTaHaBIIMBa-
IOLIMMH OTpaHUYEHUS Ha CBOOOLY coOpaHuil. B manHOM nene Bompoc cBOOOBI BEpOUCIIOBE-
JIaHUST HE MOXKET OBITh PACCMOTPEH OTAEIBHO OT CBOOOABI coOpanuii. Takum obpazom, Cyn
MOJIAraeT, YTo cTaThst 11 SBIsITCS MPEHMMYIIECTBEHHOM Kak lex specialis ' s coOpanuii, u
OyzmeT paccMarpuBarh JaHHOE €10 IIIaBHBIM 00pa3oM 1o crartbe 11, ToJNKys ee B cBETe cTa-
ThH 9 (cM. ogo0OHBIH Moaxox B nenax «Pendragon mporus BenmukoOpuranum», Ne 31416/96,
pemtenue Komucenn ot 19 oxrsadpst 1998 r.; Rai, Allmond and “Negotiate Now” v. United
Kingdom, Ne 25522/94, pemenue Komuccuu ot 6 anpens 1995 r.; u Plattform “Arzte fiir das
Leben” v. Austria, Ne 10126/82, pemienne Komuccun ot 17 oxtsa6pst 1985 1n).

[...]

18. TIpaBUTENBLCTBO BO3paXKaIo C TEM, YTO 3asBUTENb OBUI JIMIIEH BO3MOKHOCTH IPOBO-
JIUTh OOTOCITY’KEHHE B KYJBTOBBIX 3JAHMSAX JHOO APYTHMX MOMENICHUSX, NpeIHa3HaYeHHbBIX
Juist 9TUX Heneid. EMy mumibs Obl1o 0TKa3aHo B MPOBEICHUH OOTOCIY)KCHHUS B ITyOJIMYHOM Me-
cTe.

19. Cyn oOpaiaer BHUMaHHE Ha TO, YTO 3asBUTE]b B OCHOBHOM JKalyeTCsl MO MOBOAY
OTKa3a B IPOBEJCHUH CITYKOBI B TOpoJIcCKoM rapke 22 u 29 centsops 2002 roga, a He 0 KaKnX-
100 00X OTpaHUYEHHSX €To IpaBa UCIOBEOBaTh peauruio. [Ipn Taknx obcTosTenseTBax
apryMEeHTHI TPABUTENIBCTBA O TOM, YTO 3asIBUTENbL MOT ITPOBOJUTE CIIYXKOBI B KYJIBTOBBIX 3/1a-
HUSIX WJIH JIPYTHX TIOMEIIEHHSIX, CIIEIHaIbHO MPEAHA3HAYCHHBIX U OTHX LeNei, He MMEIOT
OTHOUICHUS K HACTOSILEMY AETY.

20. 3asBUTENb NBITAJCS OPraHU30BaTh PEIUTHO3HOE coOpaHKe B ropoackoM napke. OH
oOparwiicsi B paiiOHHYIO aJMHHHCTPAIMIO 3a pa3pelieHreM. Tem He MeHee aJIMUHUCTPALHS

! CrienpasibHast HopMa (n1at.). OOImMil IPUHLKII TPaBa IIaCUT, YTO IIPU KOHKYPEHIIUU HOPM OOILETro U CIIeIH-
aJIbHOT'0 XapaKTepa NperoYTeHNe TPU TOJIKOBAHUH U IIPUMEHEHHUH JIOJDKHO OT/IaBAThCs CHEIIMAIBHBIM HOPMaM.
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paﬁOHa pa3pelICeHus HE AaJia. Otka3 B pa3pCui€HNU OpraHn3o0BaThb coGpaHHe COICPKUT BME-
MaTeJIbCTBO B IIpaBa 3asiBUTCIIA 11O CTAThE 11, HCTOJIKOBAHHOM B CBETE CTaThH 9.

B. Bb110 11 BMEIIaTeNbCTBO OMPABIAHHBIM
1. Apeymenmul cmopon

21. 3asgBHUTENb YTBEPIKAACT, YTO BMELIATEIBLCTBO B €r0 MPAaBO Ha CBOOOIY COBECTH U CO-
Opanuii He OBUIO TPEIYCMOTPEHO 3aKOHOM, MOCKOJIBKY 3aMECTHTEIIb IVIaBbl aMUHNACTPALIH
UYexoBckoro paiioHa He yKazasl NMPUYUH OTKasa. Eciy BlacTH CYMTAM, YTO MPOBEICHUE CO-
OpaHusi B 3alpaliiBacéMOM MECTE€ MOIJIO HapyIIMTh OOLIECTBEHHBIH MOPSIOK, OHU MOIJIH
MIPEIUIOKHUTD JIPYyrO€ MECTO MM BpeMsl. AOCOJIIOTHBIH 3anpeT Ha MPOBeJCHUE OOTr0CITyKeHHUH
B IIyOJIMYHBIX MeCTax SIBISICTCS HecOpa3MepHbIM. Jlayee 3asBUTENb YTBEpIKAAN, YTO oOrace-
HUS BJIACTEH, 4TO MHPHOE COOpaHHe MOIJIO HAapyLIMTh OOIIECTBEHHBIH MOPSIOK, ObLIO Oe3-
ocHoBareNbHEIM. B 1998 rony nepkoBb yxke NMpoBoImiIa Ciry’kObl B OOIIECTBEHHBIX MECTax B
YexoBe, KOTOpbIE HE IPHYMHIIIN KaKOTro-JIn00 OecrokoiicTsa. J[pyrum koHdeccusm, TakiuM Kak
Pycckast npaBocnaBHast IEpKOBb, OBLIO Pa3pelIeHO NPOBEACHHE OOTOCIY)KeHIH B ITyOIIMYHBIX
MecTax, U MoJ00HbIE CITY)KObI TaK)Ke HE CITPOBOLIMPOBAIIN KaKUX-THO0 OECIOPSKOB B rOPOJIE.

22. IIpaBUTENBLCTBO YTBEPIKAANIO, YTO B TO BPEMsI HAIMOHAIBHOE 3aKOHOAATEIbCTBO MPE/l-
yCMaTpHBaJIo, YTO JIMIIO, XKEJalollee NPOBECTH cOOpaHKe HiH OOrociry)KeHHe B 00IECTBEH-
HOM MeCTe JIOJDKHO OBUIO TIOJYYHTh MPEAIBAPUTEIBHOE pa3pelleHne oT BiIacTeid. B manHOM
JieJie 0TKa3 B pa3pelleHu OblI pacCMOTPEH HAlMOHAJIBHBIMHU CylIaMH, KOTOPBIE YCTAaHOBHJIH,
YTO JJaHHOE pelieHue ObUIO 3aKOHHBIM U 000CHOBaHHBIM. B mobom ciydae B 2004 roxy Obu1
BBEJICH B JICHCTBUE HOBBII 3aKOH O COOpaHMsIX, MUTHHIAX, IECTBUIX M MHUKETax U Tpebona-
HHE O pa3peieHuH ObIIO 3aMEHEHO IPOCTHIM YBEJIOMIICHHEM.

23. IlpaBHUTENBCTBO J1ajiee yTBEPKIAII0, YTO OOTOCITyKEHHUE BHE KYJIBTOBBIX 37aHUH OBIIO
HAlIEJIEHO Ha TO, YTOOBI MOBJIMATH HA BEPOHMCIOBEJAHUE IPYTHX. BONBIIMHCTBO HaceneHus
Yex0oBCKOTO paifioHa HCHOBEYeT APYIUe PEIUIHHU, U BIACTH JOJDKHBI OBIIH 3aIIUTUTH UX CBO-
6oy coBectH n BeporcnoBenanus. [IpaBurenscTBo cebutanock Ha neno KokuHakuca, B Ko-
TOPOM CYJ MOJIepKaj MO3UIHIO, YTO B JIEMOKPAaTHUECKUX OOILIECTBAX, II€ COCYIIECTBYIOT
HECKOJIBKO PENUTHi, HeOOXOIMMO YCTaHOBHUTh OTPaHHMUYCHUE CBOOO/IBI BEPOMCIIOBEIAHHS TSI
TOTO, YTOOBI MPUMHUPHUTH WHTEPECHI PA3IMUHBIX I'PYII M TapaHTUPOBATh YBa)KCHUE BEPOH-
CTIOBeJaHuEe KaXKa0To yenoBeka (cM. aeno «Kokunakue npotus ['peruny, pemenue ot 25 Mast
1993 1, § 33). B UexoBckoM paiioHe cyliecTBYeT 18 peIMrno3HbIX OpraHn3ayii pa3HbIX KOH-
(beccnit, u mpoBeIeHNE CITY)KOBI OHON N3 HUX Ha OOIECTBEHHOW TEPPUTOPUH MOTJIO ITOBJIEYb
HEJIOBOJIBCTBO JIMIL IPYTUX BEPOMCIIOBEAHUI M OOIIECTBEHHBIC OCCIIOPSIIKH.

2. Oyenxka cyoa
(a) O01Ke MPUHIUIIBI

24. Cyn npu3HaJI, 4TO NIPABO Ha MUPHBIE cOOpaHMs, 3aKperuieHHoe B cratbe 11 — dyHna-
MEHTAJIFHOE ITPaBO B JIEMOKPATHYECKOM OOIIECTBE H, KaK IIPaBO Ha CBOOOJY MBICIIH, COBECTH
U PENINTHH, SBISIETCS OCHOBOW Takoro obmectsa (cM. neno «JbxaBut AH nporus Typruuny,
Ne 20652/92, § 56, u neno Koknnakuca, § 31). Kak HeomHOKpaTHO yKa3bIBalIoOCh B PEIICHUSIX
Cyna, 1eMoKpaTHs He MPOCTO SIBISIETCS OCHOBOMOJATAIOIIEH 0COOCHHOCTBIO €BPOIEHCKOTO

137



OOILECTBEHHOTO TOpsiAKa, HO M cama KoHBeHuust Obuta pa3paboTaHa C LENBI0 CONEHCTBHS
njeanaM U HEeHHOCTSIM JIEMOKPAaTHIECKOTo 00IIeCTBa M UX TOIIEPKKH. JleMokparusi, moguep-
kuBaet Cyz, ecTh €IMHCTBEHHAs! MOIMTHYECKasi MOJIENb, paccMaTpuBaeMast B KoHBeHIIMN 1
€IMHCTBEHHas1, coBMecTuMasi ¢ Heil. [locpencTBoM (opMyITMpoOBKH BTOPOTO ITyHKTa cTaThu 11
u crarbu 9 KOHBEHIIMM eTMHCTBEHHOH HEOOXOIMMOCTBIO, CIOCOOHOM OIpaB/iaTh BMEIIATEIb-
CTBO B J1000€ M3 TpaB, 3aKPEIUICHHBIX B 9THX CTAThsX, SBISIETCS HEOOXOIUMOCTB, KOTOPYIO
MOYKHO OIICHUTD KaK HCXOJISIIYIO M3 IEMOKPAaTHYECKOTo 00IiecTBa (CM. 1e510 « XpUCTHAHCKAs
JileMOKparuueckas naptust mpotus Mooy, Ne 28793/02, §§ 62—63).

25. IIpaBo Ha cBOOOMY COOpaHMl OXBaThIBACT KAaK YACTHBIC MEPOINPHUSTHS, TaK U MEpPO-
MIPUSITHS, TIPOBOAMMBIE B OOIIECTBEHHBIX MecTaX, B (JOpMe MUTHHIOB MM LIECTBHH; TAaKUM
IIpaBOM 00JIa/IAt0T KaK YYaCTHUKHM COOpaHMi, Tak M Te, KTO UX opraHusyer (cM. aeno Adali
v. Turkey, Ne 38187/97, § 266, 31 mapra 2005 r.). [ocynapcTBa TOIDKHBI BO3AEPKUBATHCS OT
MIPUMEHEHHS TIPON3BOJIBHBIX MEP, KOTOPHIE MOTYT ITIOMEIATh Pealln3alny paBa Ha MUPHbIC
cobpanust. C TOUKH 3peHHUsT CaMOi CyITHOCTH CBOOOIBI COOpaHNil 1 0ObEIMHEHUH 1 NX O1IH3-
KOTO OTHOIICHHUS K AEMOKPATHHU JTOJDKHBI OBITh yOe U TEIIbHBIC 1 HEOTIPOBEP)KUMBIEC TIPHUMHBI
OIpaBIaHMs BMEIIATEIbCTBA B 3TO MpaBo (cM. meno Ouranio Toxo v. Greece, Ne 74989/01,
§ 36, 20 okTs16pst 2005 r.).

26. Ilpu npoBegeHNH paccieIOBaHMsI OCIapuBaeMoro BMemmaresbersa Cya J0JDKEH BbI-
SIBUTH, MUCIIOJB30BAJIO JIM TOCYIAPCTBO-OTBETYHK CBOIO CBOOOIY YCMOTpPEHHUSI 0OOCHOBAHHO,
pasymHO 1 nodpocoBecTHO. HeoOXoauMo Takxke B3IAHYTh Ha 00)KaJlyeMoe BMEIIATEIECTBO
B CBETE JIAaHHOTO JIeNa B LIEJIOM U OINPEAEINTD, OBUIO JIN OHO «IIPOMOPLHHUOHAIIBLHO TIpecie/y-
€MOil JISTUTUMHOHN 11T, OBIIM JIM TPUYHMHBIL, TIPEIbSBICHHBIC BIACTIMH ISl OTIPABIAHMS
BMEIIATENIbCTBA, «YMECTHBIMU M JIOCTaTOYHBIMHUY». JleHCTBYsl TakuM oOpasom, Cyn J0IDKeH
COINIACUTBCS, YTO HAIMOHAIBHBIC BIACTH NPHMEHSIM HOPMBI, KOTOPBIC COOTBETCTBOBAJIH
MIpUHIMIAM, cOpMyIMPOBaHHBIM B cTathe 11 1, Oosee TOro, 4To OHM OCHOBBIBAJIM CBOU pe-
LIEHNs Ha MPUEMIIEMOH OLICHKE COOTBETCTBYIONIMX (hakTOB (CM. B T. 4. J€T0 XPUCTHAHCKOH
JIEMOKPaTUUECKON HapOAHOW MapTUH, HUTUPOBAHHOE BhIwIE, § 70).

27. bonee Toro, XoTsd INaBHas Leldb CTaThd 11 — 3amuTa TUYHOCTH OT HPOHU3BOIBHO-
TO BMEIIATEeNILCTBA CO CTOPOHBI BIACTEH B OCYIIECTBICHUE ITPOBO3MIAIIAEMBIX IIPaB, CyIIIe-
CTBYET TO3WUTHBHOE 00s3aTeNLCTBO TOCyIapcTBa o0ecrednTh d(PPEKTUBHYIO PEaN3aINI0
atux npas (cM. aeno Wilson, National Union of Journalists and other v. UK, NeNe 30668/96,
30671/96 n 30678/96, § 41).

(b) IlpuMeHeHKe BhIIIENEPEYUCICHHBIX NPHHIUINOB K HACTOSAIIEMY JIeJIy

28. Cyz IpUBETCTBYET ITPUHSTHE MTONPaBOK B 3akoH 2004 rona o myOIMYHbIX COOpaHUIX,
Ha 4TO ccbutaeTcst [IpaBUTENBCTBO, 3aMEHUBIINX Pa3PELIUTENIBHBIN TOPSI0K IPOBEAEHUS CO-
Opannii Ha yBenomutenbHbIH. Tem He Menee Cyn oOpamiaeT BHUMaHHE, YTO 9TH H3MEHEHHS
MIPOM30IILIN MOCIIe COOBITHH, JIKAIUX B OCHOBE JaHHOTO Jena. Bo Bpemsi, oTHOCsmIIeecs K
JTaHHOMY Jiealy, AeicTBoBan yka3 1988 roga, KOTOpbIi ynolTHOMOYMBaN BAACTH 3alpelarh co-
OpaHusi, MOTYIIME YrpoXKaTh OOIECTBEHHOMY TOPS/IKY MIIM 0€30MacHOCTH rpakaaH. B pac-
CMaTpPHUBAEMOM JieJIe TOPOACKas aAMUHUCTPALUs UCIIOIb30BajIa TAKKUEe TIOJTHOMOYHSI U OTKa3a-
Jlach pa3pelnTh 3asBUTENIO TpoBenieHne codpanus. Cy/ cornamaeTrcsi, YT0 BMEIIaTeIbCTBO
OBLIO IIPETYCMOTPEHO 3aKOHOM U YTO OHO MPECIIEA0BAJIO JISTUTUMHYIO LIeJIb B paMKax 3Have-
Hust yHKTa 2 crateit 9 u 11 i npenorBpameHus oecriopsiikoB. OcTaeTcst onpeiesuTb OblIo
JIM 9TO «HEOOXOAMMO B JIEMOKPATHYECKOM OOIIECTBE».
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29. HanpoHasbHble Cy/Ibl ONPaBIAIM HEOOXOIMMOCTb BMEIIATENLCTBA, CChUIAsICh HA TOT
(baxT, YTO IIEPKOBB 3asBUTENS HCIOBEIYET PEIUTHIO, OTIIMYHYIO OT TOH, KOTOPYIO HCHOBEIY-
eT OOJBIIMHCTBO MECTHBIX JKUTeJIel. Biactn paccMarpuBany, 4To MyOIMYHOE PETUTHO3HOE
coOpaHue, opraHn3oBaHHOE LEpKOBbIO «biaronars XpHcTOBa» MOIVIO BBI3BAaTh HEJOBOJIBCT-
BO Cpe/li CTOPOHHHKOB JIPYTUX PEIUTHO3HBIX KOH(ECCHH 1 CIIPOBOLMPOBATH OOIIECTBCHHBIE
6ecniopsiaxu. Cy/ He COTIaIaeTcs ¢ JaHHBIM apryMEHTOM.

30. Cchutasicb Ha THpPU3HAK JAeMOKparudyeckoro ooOmectBa, Cya TpHIaeT INpakTHye-
CKYIO B&KHOCTb IUTIOPAJIN3MY, TOJIEPAHTHOCTH U CIIOCOOHOCTH MIMPOKO CMOTPETH Ha BEIIH
(broadmindedness). B Takom konTekcte Cyj cuen, 4To XOTSl B KaKMX-TO CIy4asiX HHTEPECHI
JMYHOCTU MOTYT OBITh MOCTABJICHBI B 3aBUCUMOCTH OT TPYIIIBI, IEMOKPATHs HE CBOANUTCS K
TOMY, 4TO B3IVISIIbI OOJIBIIMHCTBA JOJDKHBI 0053aTeJIbHO Npeo0iIaaaTh,; HeoOXoquM OajaHc,
KOTOPBIN o0ecrieums1 Obl YeCTHOE M MPABHIBHOE OTHOLIEHHE K MEHBIIMHCTBAM M HCKIIIOYAII
Ob1 JII0OBIE 3710yIIOTPEOICHUS] CO CTOPOHBI JIOMHHUPYIOIEH TpymIibl (cM. j1esto « opKeIuK u
ap. nporus [onsmmy [Bonbimas nanara], Ne 44158/98, § 90, 17 despans 2004 r.). Cyn nanee
HaIOMHUHACT, YTO B JIEMOKPATHYECKOM OOIIECTBE, B KOTOPOM COCYIIECTBYIOT HECKOIBKO pe-
JMTHHA, MOTYT OBITH HEOOXOAMMBIMH OTPAaHUUYCHHUS Ha CBOOOIY BBIPKEHHSI PEIMIHU WU Be-
POUCIIOBEAAHUS ISl TOTO, YTOOBI IPUMUPUTH HHTEPECH! PA3IMYHBIX TPYII U T'apaHTHPOBATD,
YTO BEPOBAHME KaXKIOTO JIMIA yBaxkaeTcs. OHAKO MPH peasln3aliy BIACTHBIX TIOTHOMOYHH B
9TOM chepe U B OTHOWICHUSIX BHYTPU PA3IMYHBIX PEIUTUH, KOHPECCHH 1 BEPOUCTIOBEJaHUH
TOCYAapCTBO 00513aHO OCTABaThCs HEUTPAIBHBIM M O€CIIPUCTPACTHBIM. J{JIsl COXpaHEeHUsI TUTIO-
paju3Ma M MpaBUIIBHOTO (DYHKIMOHMPOBAHMUS JEMOKpATHH POJIb BIACTEH B JaHHBIX 00CTOS-
TEJICTBAX CBOAMTCS HE K YCTPAHEHHIO MPUYHMH HANPSHKEHHOCTH MOCPEICTBOM HCKITIOYCHUS
€aMoro ILTIopalin3Ma, a K TOMY, 4TOObI 00ecIieyrBaTh TOJIEPAHTHOE OTHOIICHUE KOHKYPHPY-
IOMIMX TPYHIT APYT K ApyTy (cM. neno «beccapabekast MuTpononust 1 ap. npotus MoioBeD,
Ne 45701/99, §§ 115 u 116).

31. B cBere BbllIenepeyrcICHHBIX MTPUHINNOB, Cy/l MOYepKUBACT, OAWH JIUIIb (aKT, 4TO
BEPONCIIOBEJaHUS €BaHTEIbCKUX XPUCTHAH MPUAEPKUBACTCS MEHBIIMHCTBO XXHUTENCH Topo-
Jla, He CII0COOCH ONpaBaTh BMEIIATEIBCTBA B ITpaBa IIOCIIEI0BATENICH TaHHOTO BEPOUCIIOBE-
nanust (cM., mutatis mutandis, neno «CTaHKOB M 0ObETMHEHHAS! MaKeOHCKasl OpraHU3aIust
«Vmmunen» nporus bonrapum», NeNe 29221/95 u 29225/95, § 89). VYBs3piBaHHE BO3MOKHO-
CTH peajJM3allii MEHBIINHCTBOM IIpaB, 3aKpeIuleHHbIX B KoHBeHINH, ¢ 0moOpeHneM 00ib-
IIMHCTBA — HECOBMECTHUMO C LICHHOCTSIMH, JIeKalMMu B ocHoBe Konsenmmu. B nmporusHOM
Cilyyae TpaBa MEHBIIMHCTB Ha CBOOO/Y BEPOWCIIOBEIAHUS, BBIPAXKECHHUS MHEHHS M CBOOOIY
coOpaHuii cTany Obl JIMIIb TEOPETUYECKUM, a HE NMPAKTHYECKUM M 3(P(OEKTUBHBIM KaK TOTO
Tpebyer Kousenmwust (cM. Artico v. Italy, pemenue ot 13 mas 1980 r, § 33).

32. Cyn nanee oTMEYaeT HEOCIIOPHMMOCTh MHPHOT'O XapakTepa peJIMrHO3HOr0 coOpaHus,
TUIAHUPYEMOTO 3asBUTEIeM. HeT 1oka3aresibCTB, 4TO KTO-1M00 U3 Y4aCTHHKOB MOT OBl CIIpO-
BOLIMPOBATh HACWJIME WM ITPUOETHYTh K HeMy. Takum 00pa3zom, 00IIeCTBEHHbIE OECTIOPSAKH
MoK ObI OBITH CHPOBOLIMPOBAHBI TEMH TOpOXKaHaMH, KTO COOHMpaJICs HACHILCTBEHHO BOC-
TIPEMSITCTBOBATH COOPAHUIO €BAHT€IBCKUX XPUCTHAH B TOPOJCKOM IapKe M BBITHATH MTOCIIE0-
BaTeJICH ATOH PENUTHH ¢ OOIIECTBEHHOTO MECTa IMyTeM yrpo3 u Hacuius. Cy NogdepKuBaeT
B 9TOH CBs3W, 4TO CBOOOJa coOpaHui, 3akperuieHHas B crarbe 11 KonBenmumwu, 3ammmaer
JIEMOHCTpAINH, KOTOPbIE MOT'YT NPUYMHHUTH OECIIOKOHCTBO JIMOO HAaHECTH OCKOpOJICHUE JIH-
11aM, TPHICPKUBAIOIINXCS TPOTUBONOJIOKHBIX UAeH nin TpeboBanuii (cM. aeno CraHKoBa,
LUTUPOBaHHOE BhIIE, § 90). YyacTHUKN cOOpaHMs JOJDKHBI UMETh BOZMOXKHOCTH POBOJUTH
€ro, He ONacasch IOJBEPTHYThCS (U3NIECKOMY HACHIIMIO CO CTOPOHBI OINMIIOHEHTOB. Takum

139



00pa3oM, 00s13aHHOCTb JIOTOBApPHBAIOIETOCS TOCYIapCTBA — MPHUHATH 0OOCHOBAHHBIE U CO-
pa3MepHBIe MepbI sl 00ecTIedeHNsT BO3MOKHOCTH MHUPHOTO ITPOBEACHUS 3aKOHHOTO coOpa-
Hust (eM. peno «Opranmzanus «Ilnardopma «Bpaun 3a )KU3HB» IPOTUB ABCTPUH», PELICHUE
ot 21 utons 1988 1., §§ 32 u 34).

33. OnenuBast peajJbHOCTh YIPO3bl HACHILCTBEHHON KOHTpeMoHcTpaiuu, Cyn odpamaer
BHUMaHHE Ha TO, YTO MECTHBIC BJIACTH MMEIH IIMPOKHE BO3MOXKHOCTH B BBIOOpE CPEICTB,
KOTOpBIE MOIIIM OBl 00ECIEeUNTh MPOBEACHHE IUIAHUPYEMOT'0 3asBUTEJIEM PEIMIHO3HOTO CO-
Opanus 6e3 nmpuunHEeHUs OecrnokoiicTBa apyruM (cM. aeno Ilnardopmsr). Tem He MeHee HeT
HUKAaKUX JaQHHBIX O TOM, 4TO, IPUHUMAsI PEILICHUE, BIACTH U3ydadd CBOU BO3MOXKHOCTHU, He-
00XOJMMBIE [UISl HEHTpaIM3aliy IIpeonaraeMol yrpo3sl. BMecto Toro uto0b! paccMoTpeTh
MEpBbI, KOTOPbIE MO3BOJMIM OBl COCTOSITHCS PEIUTHO3HOMY COOPAHHIO, BIACTH HAJIOXKHIH
3amnper Ha ero nposeneHue. OHN MPHOETNIN K paJuKaIbHOMY CPEJCTBY, OTKA3bIBasi 3asBUTE-
JII0 B caMOIf BO3MOYKHOCTH peallM3aliy €ro 1pasa Ha CBOOOIY BEpOMCIIOBEIAHMS U ITpaBa Ha
cobpanue. bonee Toro, n3 GpopMyaHpoBKM OTKa3a Ha 3aIpoc 3asBUTENS O pa3peIleHUH Mpo-
Be/ICHHS ITyOJIMYHOTO OOTOCITY)KeHHUS BUHO, UTO 3asIBUTEIh U paHEee HEOJAHOKPATHO MOJTydal
1os00HbIe OTKa3bl 0€3 KaKUX-1100 0ObSICHEHUH NpuuuH. TaKkol MONHBIM 3alpeT HE MOXKET
OBITH OTIpaB/IaH.

34. Kpome toro, Cyn He yOequiM Ciiemylolue apryMeHThl IPaBHTENLCTBA: Ul TOTO
YTOOBI 3aLIUTHTh TEX, KOTO 3asiBUTEIb HPEIOIIOKNATEIBHO TBITAJICS 00paTUTh B CBOIO BEpY,
Ob1T0 HEOOXOIMMO OTPaHMYHTH 1IPaBa 3assBUTEISI HAa CBOOOY COOpaHMUil 1 BEpOUCIIOBEIAHMSI.
CornacHo ctatbe 9 cBOOOa BEPOMCIIOBEIAHNS BKIIFOYACT IIPaBO HA MUCCHOHEPCTBO, 33 HEH-
MEHHEM KOTOPOTO, caMa «cB00O/Ia MEHSATh CBOM YOSXKICHUSI MJIM BEPOMCIIOBEIAaHHEY, 3aKpe-
IUIEHHAs! B TOH CTaThe, ocTaBasach Obl, ckopee Bcero, opmanbHoi (cM. neno KokmHakuca,
nutuposanHoe Bole, § 31). Cymy He ObIIIO JOKa3aHO, YTO 3asBUTEIb UCIIOIH30BAI HIIH MOT
HCIIONIb30BaTh HE3aKOHHBIE CIIOCOOBI oOpalieHus B cBoo Bepy (cp. neno CTaHKoBa, IIUTHPO-
BaHHOE BhIIIIE, § 105). B mo0oM cirydae, 3TOT apryMeHT He ObUT ITOJIOKEH B OCHOBY PELICHHS
MECTHBIX BIIaCTEH.

35. Cyx mpuXOQUT K BBIBOAY, YTO 3alPET PEJIMTHO3HOTO COOpaHus, KOTOPOe IIaHUPOBa-
JIOCh 3asBUTENIEM, HE OBUT «HEOOXOAMM B JEMOKpaTHUecKoM o0IecTBe». COOTBETCTBEHHO
6bu10 Hapymenue crartbi 11 KoHBeHIIMHM, HCTOIKOBAaHHOW B CBETE CTATHU 9.
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Xanoba Ne 1543/06
Pewenune ot 3 masa 2007 ropa

SI3BIK penenys: aHMTUICKUA.

KiroueBbie Tembl:

nO3UMuBHble 0053aMenbCmea nNo OXpane coopanuil,

3anpem npogedenus: CoOOpaHus,

appexmusnas npagosas auuma npasa Ha c6ob60dy cobpanuil,
Kpumepuu 3aKOHHOCIU 6MeuamensCmed.

OcHoBHBIE (PAKTBI

3asButensaMu sBisitoTcsa QoHJ paBEeHCTBA U IIATh €0 4JIeHOB, a Takxke apyrue HITO, xoto-
pbl€ AEHCTBYIOT OT IMEHH JIUI] TOMOCEKCyallbHOI OpUeHTanuu. B paMkax kaMnaHuu, Ha3BaH-
HOM «J[HU paBeHCTBa», KoTopas npoBoaunack @onaom paseHncTsa ¢ 10 mo 12 uroms 2005 r,
3asBUTENIN HAMEPEBAJIMCh OPraHU30BaTh Mapll [0 yJIUIaM Bapiasbl, 11e51b10 KOTOPOTO OBLIO
IpuBJIcYeHNE OOIIECTBEHHOTO BHUMAHUS K JUCKPHUMHUHAIIMKA MEHBIIUHCTB, )KEHIMH M JIHI]
C OTKJIOHEHMSIMU. 3asBUTENIN TaKXKe XOTEIM OpPraHU30BaTh HA CEMH Pa3IMUHBIX IUIOMAIIX B
BapmaBe MUTHHIH, KOTOpbI€ IIAHUPOBAIOCH MOCBITUTH MPOTECTAM MPOTHB AUCKPUMMHA-
L[UM KEHIIUH U MEHBIINHCTB.

[IpencraBuTenu MIpUM OTKA3aIU 3asBUTEISIM B Pa3pellleHUH Ha MPOBEJCHUE Maplia Mo
MPUYMHE HENPEAOCTAaBICHHUS UMU «IUIaHA OPTaHU3alMU JTOPOXKHOTO IBUKEHUS», KOTOPBII
HEOoOXO/IMM B COOTBETCTBHHM €O cTarbhell 65(a) [IpaBui TOPOXKHOTO JBHMXKEHHS. 3alpenieHbl
ObUTM M MUTHHTH Ha TOM OCHOBAaHHWHM, YTO COIVIACHO IOJIOKEHUSIM AKTa O COOpaHUSIX OT
1990 roma, MUTHHTH JOJDKHBI IIPOBOINTHCS B CTOPOHE OT aBTOMOOMIIBHBIX JOPOT U YTO Oosiee
CTporue TpeOOBaHUS TOJDKHBI IIPUMEHSTHCS B CIIy4ae MUCIIOIb30BaHMUS TAKMX JIOPOT BO M30e-
JKaHUe 3aTpyJHEeHHH. B TOT jke camblii 1eHb OBbUT pa3pelieH MUTHHT IPOTUB TUCKPHUMUHALIIH
KeHIIUH. Pazperienne Tarxoke ObIIO BBIJAHO Pa3IMIHBIM JIEMOHCTPALMSM ITPOTUB OIHOTIONBIX
MapTHEPCTB U YCHIHOBICHUS AETEH OMHOMOIBIMY MapaMu.

Hecmortps Ha 3ampet, mapmn cocrosics. B Hem ywactBoBanu mpumepHo 3000 uenosek;
TIOJIMIMS OXPaHsUIa yYaCTHUKOB. MUTHHTH JIPyTMX OpraHM3alMi, KOTOpble OBbUIM pa3pelie-
HBI, IPOLLIN B TOT K€ J€Hb. BHOCIEACTBUN aneJUIsIIMOHHAs MHCTAHIUS OTMEHMJIA pelle-
HUSI MOPHHY Ha TOM OCHOBAaHHUH, YTO OHU OBUIM HEOCTATOYHO MOTHBHPOBAHBI, U MPHU3HAJIA UX
HE3aKOHHBIMH. DTO OBLIO OOBSIBICHO yXe MOCie AaThl, KOIja MIIaHUPOBAIOCh MTPOBEICHUE
JEMOHCTpaLUH.

3asBUTENH YTBEP)KAAIN, YTO OBUIO HApYIIEHO MX MMPaBO Ha CBOOOMY COOpaHMii, 1 OTMETH-
JIM, YTO HE UMEIH BO3MOXHOCTH MOMYYUTh OKOHUATEIEHOE PELICHUE [0 JaThl MIIaHUPyEeMOn
neMoHcTpaiy. OHM Takke 00paTHiIM BHUMaHKE Cy/ia Ha (pakT IMCKPUMHUHALINH, TaK KaK OHH
HE MOJIyYUJIN Pa3pelleHns: Ha TIPOBEAECHUE JEMOHCTPALUY, B TO BpeMsl KaK Apyrue opraHusa-
L[UH TAKOE PA3PEIICHUE MOTYUHIIH.

! Tlep. npegocrasiieH HUKeropoackumM mpaBo3aiiiTHEIM CO30M.
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Pemenue

Cyn oTMeTmI1, 4TO O3UTHBHOE 00s13aTeNILCTBO TOCY/IApCTBa 10 OXpaHe MpaBa Ha cBOOO-
JIy coOpaHnii 0COOCHHO Ba)KHO B CIIydasiX, KOIZIa Pedb WAET O HEIOIYJIIPHBIX B3MISAAX HIIH
MEHBIIINHCTBAX, TOTOMY YTO BEJIMKA BEPOSITHOCTH YILIEMJICHHS UX MpaB.

Cyn ycTaHOBMII, 4TO AEMOHCTpPALUS BCE JKe ObliIa MpOBE/eHa B ITIAHUPYEMbIE CPOKH, Of1-
HaKO 3asBUTEIIN PUCKOBAJIH, TAaK KaK O(HIHAILHBIN 3aIIpeT MOT OBITh BBEJICH B CHJIY B JIFOOO0M
MoMeHT. Cyl yCTaHOBMII, YTO HAIIMOHAJIBHBIN Cy/] MBITAJICS BOCHPEISITCTBOBATH 3asSBUTEISIM
y4acTBOBaTh B HECAHKIIMOHUPOBAHHBIX MEPONPUATHIX M3-32 TOrO, YTO OXpaHa MIECTBUS OT
arpecCUBHBIX IIPOTHBHUKOB B TAKOM cilydae He OblIa rapaHTHpOBaHA. JTa CHTyalusl HE MO-
m1a OBITh MCHPaBIICHA CPEJCTBAMH TIPABOBOH 3aIINTHI, MPEIOCTABICHHBIMH 3asBUTEIIO U3-3a
TOT0, YTO pEIIeHNE OBUIO BBIHECEHO Y)KE ITOCIIE AaThl INTAHUPYEMOTO MEPOTIPUSTHSI.

B cBs3u ¢ atum Cyp npuien K BBIBOIY, YTO OBUIO JOITYIIEHO BMELIATEIbCTBO B IIpaBa
3asBUTENs, rapaHTUpoBaHHbIe cTaTthell 11 KonBennuu. bonee Toro, B pelieHusX aneusiuoH-
HOW MHCTaHIWH, KOTOPHIMU OBUIM aHHYJIMPOBAHBI IIEPBOHAYAIbHBIC PELICHUs, YKa3aHO, YTO
BMEIIATEILCTBO HE OBIIO «IIpeAnucano 3akonom». [loaromy Cyx mpu3Hal HapylIeHHE CTaThbH
11, a Taxxe HapymeHue crateid 13 u 14 B cBsa3u co crarbeif 11.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

W3BAEYEHHUA U3 PELLEHUA
II. CYIIECTBO AEJIA

A. Ilpenmonaraemoe Hapymenne cratbu 11 Konsenunu

[...]

1. Apeymenmul cmopon

56. Bractu npuAepKUBAIOTCS TOYKH 3PCHHUS, YTO HE OBUIO HUKAKOTO BMEIIATEIILCTBA B
npaBa 3asBuTeNed, rapanTupyeMbix ctarbeid 11 KonBenuu. OHU cChUIalOTCsl B 3TOM OTHO-
[ICHUW Ha CBOU JIOBOJIBI B OTHOIIICHUU CTaTyCa XKEPTB 3asBUTEIICH. ..

57. Bnactu He ocnapuBaroT (hakTa, YTO PEHICHUS BTOPOW MHCTAHIIMY HAIMOHAIBHBIX BIla-
CTel OBUTM TPUHSTHI MTOCIIC JaThl, HA KOTOPY cOOpaHus ObUTH 3allaHUpOBaHBL. Bmecte ¢
TEM 3asBUTEIU 3HAIU O CPOKAX, MPEIYCMOTPCHHBIX JICHCTBYIOIINM 3aKOHOIATEIIECTBOM ISt
TOJJAYH 3aIIPOCOB O MPEIOCTABICHHN Pa3PCIICHHS Ha MTPOBEICHUE COOPAHMIA.

58. 3asBUTEIH KAJTOBAIKCH, YTO MX MIPABO HA MPOBEICHUE MUPHOTO COOpaHuUs OBUIO Ha-
PYIICHO IyTeM MPUMCHCHHS HAI[MOHAJIBHBIMHU BIIACTSAMHU K MX CIyYar) COOTBETCTBYFOIIETO
HAITMOHAJIFHOTO 3aKoHa. M3 camoro Xxapakrepa rnpasa Ha CBOOOIY COOpaHUil CIEAyET, UTO Tpe-
0OBaHMSI, KOTOPBIC 3aKOHBI MIPEIBSBISIFOT K OpPraHu3aTopaM OOIICCTBEHHBIX COOPaHUM, JOJIK-
HBI OBITh OTPAHUYCHBI JO Pa3yMHOTO MUHUMYMa U HOCUTh TCXHHUYCCKUH XapakTep.

59. CortacHo 3axony o codpanusix 1990 roga BacTu MOTYT 3alIPETHTH COOpaHUE TOIBKO
B TOM CJIy4Yae, €CJIH €ro Iellb MPOTUBOPECUHT ITOJIOKCHUSAM YTOJIOBHOTO IIpaBa, MOXKET MPEe-
CTaBIISATh YIPO3Y KH3HU W 3OPOBBIO0 MJIM HAHCCTH CYIICCTBCHHBIA MaTepHabHBIA yIiepO.
C npyroii CTOpOHEL, TpeOOBaHMS, KOTOPBIC MOTYT OBITh YCTAHOBIICHBI JIJIsI OPraHU3aTOPOB CO-
OpaHwii, €CIT BIaCTH KJIACCH(UIIUPOBATH MIPOBOAUMOE COOpaHUE KaK «IIPOUCIICCTBHEY IO
3aKoHy O JOPOKHOM JBU)KEHUH, 3aXOAST OYEHb Aajieko. M HeocTaeT TOUHOCTH, pelIeHue
0 TOM, OTBEYAIOT JIU UM OPTraHU3aTOPHI B IMMOTHON Mepe, OCTACTCsl HA YCMOTPEHHUE BIACTEH.
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60. ITo mHEHHUIO 3aHBHTeHeﬁ, MpCACTABUTEIN MOPHUU HE JaJIM HAJICKALICTO 000cHOBa-
HU OTKa3a Ha NPOBECACHUEC Maplia. COﬁpaHI/IH, KOTOPBIC NOJIKHBI ObLIN COCTOATHCA, HOCHIIN
MHpHLIﬁ XapakTep. Hx CIIBIO OBLIO IMMPUBJICYCHUEC BHUMAHUSA O6HI€CTBa K MOJIOKECHHUIO pa3-
JIMYHBIX I'PYIII, K KOTOPBIM MPEAB3ATO OTHOCATCA, B YaCTHOCTHU K JIULIaM C FOMOCGKcyaHLHOﬁ
OpHCHTaHHCﬁ. COOTBCTCTByIOHII/IC 3alIpoChI Tpe60BaJ’II/I CO6J'IIO)_'IGHI/IH OYCHb OI'paHUYCHHBIX
Tpe60BaHHI7[, YCTaHOBJICHHBIX 3aKOHOM O CO6paHI/IHX. B otHOmIECHNN «Mapma PpaBCHCTBa» OT-
Ka3 ObLI MOTUBUPOBAH IMPCAIIoIaracMbIM OTKa30M 3asBUTEIICH OpeACTaBUTH NPOCKT OpraHu-
3alliy IBUKCHUS, KOTOpLIﬁ BJIACTU paHbIIC HUKOT1a HE Tp€60BaJ'II/I IpEeACTaBIATD. CO6paHI/I$I
HUMCJIM 3aKOHHBIC 1ICJIM, U HC OBLIO HUKAKUX OCOOBIX OCHOBaHHﬁ, KOTOPbIC MOIJIX OIpaBAaTh
O9TH OTKa3bl.

2. Onpeoenenue Egponetickozo cyoa

61. Kak HEOmHOKpaTHO 3asdBISUIOCH B MOCTaHOBIEHUsX EBpomelickoro cyna, gemMokpa-
TUSI SIBJISETCS OCHOBOIIOJATAIOUIMM TIPHHIMIIOM YCTPOMCTBAa €BpOICHCKOro oOIecTsa, a
KonBennust npusBaHa pa3BUBaTh U MOAJEPKHUBATH UICANIBl U HEHHOCTH AEMOKPATHYECKOTO
obmectBa. [lemokparus, nmoguepkuBaeT Cya, sBISETCS €AMHCTBEHHOM MOJUTHYECKOH MO-
JeTIbI0, TIpeycMOTpeHHON KonBeHmuel u coBmectumoit ¢ Heil. Mcxonst m3 GopmMyinupos-
KM BTOpPOTO IyHKTa cTaTbu 11, a Taxxke crareit 8, 9 u 10 KonBeHuuy, eqUHCTBEHHON He-
00XOIMMOCTBIO, CIIOCOOHOHN OIpaBaaTh BMEIIATEIBLCTBO B JIIOOBIE MpaBa, yKa3aHHBIE B ATHUX
CTaThsIX, SABISAETCS OOCTOATENBCTBO, O KOTOPOM MOJKHO YTBEp)KAATh, YTO OHO BO3HHKJIO U3
JeMoKparnueckoro odmectsa (cM. aeno «llaprus OmarogeHcTBus u 1p. npotus Typrwm»
[Bonpmas manata], skamo0br NeNe 41340/98, 41342/98, 41343/98 u 41344/98, §§ 86—89,
Jeno  «XpHUCTHAHCKO-IEMOKpaTnieckasl HapojHas MapTHs NpoTUB MoJIoBEI», jKanoda
Ne 28793/02, 14 mas 2006 r.).

62. B xonTekcre cratbu 11 Cyn 4acTo cchlmaics Ha CyIIECTBEHHYIO POJb, KOTOPYIO UT-
paroT TOJUTHYECKUE NapTUM B O0ECHEYCHUM IUTIOpAIN3Ma W JEeMOKpAaTHH; acCOLUALUH,
c(hopMHUpPOBaHHBIE VISl APYTUX LEJICH TakyKe BaXKHBI [UIsl HaJUIEXKAIIEro (GpyHKIIMOHUPOBAHUS
JeMOKpaTul. B ocHOBe IuTtopanu3Ma Takke JeKUT MOMIMHHOE NPU3HAHUE U yBaKCHUE pas-
HOOOpa3usl N TMHAMHKH KYJIBTYPHBIX TPAAUIHMN, STHUUECKUX U KYJIBTYPHBIX TOKAECTB, PEIHU-
THO3HBIX BEPOBAHUI, Xy10’KECTBEHHBIX, IUTEPATyPHBIX M COL[UATBHO-YKOHOMUYECKUX UIeH U
KoHIenuui. 'apMOHNYHAs B3aUMOCBS3b JIUI] U TPYMII C Pa3INYHBIMU TOXKAECTBAMHU SIBIISIETCS
OCHOBOIIOJIAraoNIIMM (PaKTOPOM ISl JOCTHIKEHHSI COLIMAIBHOTO eMHCTBa. EcTecTBeHHO, Tam,
T7ie B TPAX/IAHCKOM OOIIEeCTBE AEHCTBYIOT 3/10POBBIE CHIIBI, y4acTHE TPaXIaH B IEMOKpPATH-
YEeCKOM IpoIiecce B OOJIBIICH CTETICHN TOCTUTACTCS Yepe3 MPHHAIICKHOCTD K aCCOLHALHSIM,
B KOTOpbIE OHH MOTYT OOBEIUHATHLCS M NpecieaoBarh ooupe nenu (M. aeno «lopxennk u
np. npotuB [lomeimy [bonbmas manara), skamooa Ne 44158/98, § 92, 17 depans 2004 ).

63. Uto KacaeTcsl MPU3HAKOB JIEMOKpaTH4eckoro obmiectsa, Cyn MOTYSPKHYI OCOOYIO
BaXKHOCTb ILIIOPaIN3Ma, TOJIEPAHTHOCTH U IIUPOTHI B3MIAA0B. B TakoM konTekcre Cyn cuen,
YTO XOTSl B KAKMX-TO CIIydastX HHTEPECHI JINYHOCTH MOTYT OBITh IIOCTABJIEHBI B 3aBUCHMOCTD
OT TPYHIIBI, IEMOKpPATUsl HE CBOJHUTCS K TOMY, YTO B3IJISABI OOJBIIMHCTBA JOJDKHBI 00si3a-
TEJIFHO TIpeolanaTh; HeoOXomMuM OallaHCc, KOTOpBIH obecredni Obl YECTHOE W IPaBMIILHOE
OTHOIICHHE K MEHBIIMHCTBAM M MCKJIIOYaJ ObI JI0ObIE 3710yNOTPEOICHNSI CO CTOPOHBI JIOMH-
HUpymei rpynmsl (cM. aeno «Jxelimc mmaammii u Bedctep nporus BenukoOpuranmmy,
13 aBrycra 1981 r, § 63, u neno «lllaccany u ap. nmporu ®dpanuuu» [bonbmas nanaral,
NeNe 25088/95 u 28443/95, § 112).
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64. B nene «Mudpopmannonuslii coro3 Jlentust u ap. nporuB ABctpun» Cysi onpenenusn
TOCYJapCcTBO B KaueCTBE OKOHYATEJIFHOTO rapaHTa MPHUHIMIA ILTIopaii3Ma (CM. pelieHue OT
24 nosiopst 1993 1, § 38). [logmuuHoe n >pdekTHBHOE YBakeHNE CBOOOIBI 00bEANHEHUH U
coOpaHuil He MOXKET OBITH COKpAIEHO /10 MPOCTOI 00s3aHHOCTH HEBMEIIATENLCTBA CO CTO-
POHBI TOCYAapCTBa; MPOCTO OTPHULATENIbHAST KOHIENIHs Oblila ObI HECOBMECTUMOH Kak ¢ Iie-
nbo cratbu 11, Tak u ¢ nenpto KonBennuu B niesiom. TakuM 006pa3oM, JOIKHBI OBITH IOJIO-
JKUTENIBHBIE 00s13aTenbeTBa uisl odecnedeHust SPEeKTHBHOTO OCYIIECTBICHUS 3THX CBOOO
(cM. nesto «BuibcoH M HanmoHalIbHBIH CO03 JKYPHAIMCTOB | JIp. TPOTHB BennkoOpuranuy,
NeNe 30668/96, 30671/96 u 30678/96, § 41, neno «Ypanuo Tokco mporus I'pennm»,
Ne 74989/01, 20 okts6pst 2005 r., § 37). D10 00sI3aTEIBCTBO UMEET 0CO00E 3HAYCHUEC ISl JIHUII,
MPUEPAKUBAIOIINXCSA HEMOMYJIIPHBIX TOUEK 3PEHUS WK MPUHAIIEkKAIUX K MEHBIINHCTBAM,
MIOTOMY YTO OHH OOJIee ysS3BUMBI.

65. B oroit cBa3u Cyn NMOBTOPSIET, YTO CONIACHO HEU3MEHHOMY MOAXOAY OPraHOB
KoHBeHIIMM TepMUH «KEpTBa HApyIICHHS MpaB MM CBOOOM» 0OO3HAYaeT JINIO, HEIOCpe/-
CTBEHHO 3aTPOHYTOE aKTOM WM YIIyIIEHHEM, KOTOPOE TOUICKUT OOCYXKICHHIO (CM. NEJI0
«Mapk nporuB benbruny, pemenue ot 13 uronsa 1979 r, § 27, u geno «lamxen npotus
BenukoOpurannmny», pemenue ot 22 okta0ps 1981 r, § 41).

66. O6parmasick K 00CTOATENBCTBAM JaHHOTO Jiena, Cy/1 0OTMEYaeT, 4To BIACTH 3alpeTHIIN
3aITaHUPOBAHHBIM MapIl U HECKOJIBKO coOpaHuil. BiiacTn aneyuisiquoHHON MHCTAHIIMKU B CBO-
UX pemeHusax oT 17 utons u 22 aBrycta 2005 . aHHYTUPOBAIU pEIIEHHs IEPBOI NHCTaHIUN
1 KPUTHKOBAJIN €€ 32 HEOOOCHOBAaHHOCTh M HapylICHHE JNCHCTBYIOIIETO 3aKOHOAATEIbCTBA.
OTH pemeHus! ObIIM MPUHSTHI MTOCTE JaT, Ha KOTOpPBIE 3asBUTEISIMH OBLIO 3alljIaHUPOBAHO
MIPOBEJICHUE JEMOHCTpALUii.

67. Cyn npu3HaeT, 4To coOpaHus ObUTH B KOHEYHOM CYETE IPOBEJICHBI B 3aINIAHUPOBAH-
Hble narbl. OJTHAKO 3asiBUTENM PUCKOBAIM, TaK Kak O(HIMAIbHOE 3alpelieHie ObIIO ele B
cuie. CoOpanus ObLIH ITPOBEAEHBI 0€3 MPE3YMITIUH 3aKOHHOCTH, TaKast IPE3yMIIIHs COCTaB-
JISIET )KU3HEHHO BaXKHBIN acnekT 3(h(heKTHBHOTO U OECIIPENSITCTBEHHOTO OCYIIECTBICHHS CBO-
6oxbl coOpanust 1 cBOOOABI BeIpaxkeHHs. Cy/l OTMEUAET, YTO OTKa3bl B BbLAYe pa3perieHus,
BO3MOKHO, MOIIM OKa3aTh 3allyTUBalOIlee BO3ACHCTBYE HA 3asBUTENEH U APYTUX yUACTHUKOB
coOpanuii. Bo3M0XKHO, M3-32 OTCYTCTBUSI pa3pelICHHs] HEKOTOPhIEC MMOTCHIUAIbHbIE YUYaCTHH-
KM OTKa3aJIMCh OT Y4acTHsi B COOpaHHSX, HCIYTaBIINCh, YTO OTCYTCTBUE O(UIMATEHOHN 3aIlu-
ThI IPUBEET K HACUIIBCTBEHHBIM ACHCTBUSIM CO CTOPOHBI IPOTUBHUKOB.

68. ITosromy Cyn npuep>KuBaeTcst MHEHUS, YTO, HECMOTPSI Ha TO YTO COOpaHUsI COCTOSI-
JIUCh, 3asIBUTEIH MIPOIOJKAIHN HAXOAUTHCS MO HeraTUBHBIM BIEUATIIEHUEM OTKA30B O MPeo-
cTaBJIeHUU UM paspemieHui. Cy 0TMEUaeT, 4YTo AOCTYIHbBIE UM CPEACTBA MPAaBOBOH 3aILUTHI
HE MOIVIM YIYYIIHUTh UX TOJIOXKEHHE, TOCKOIBKY COOTBETCTBYOLIME PEIICHUS OBUIN ITPUHSTHI
aneJUIIMOHHOM MHCTAaHIMEH Mocie JaThl, Ha KOTOPYIO0 OBUIO 3alUIaHMPOBAHO IPOBEICHUC
MuUTHHTOB. CyJl IeIaeT CBOM BBIBOJ B 9TOM OTHOILEHHH, CChLIAsCh Ha cTaTbio 13 KonBeHnuu.
Hmeno MecTo BMENIATENLCTBO B NIpaBa 3asBUTENEH, rapanTupyeMbix crarbeil 11 Konsenuu.

69. BmemarenbcTBO 00paszyeT cocTaB HapyIIEHHs CTaTbu 11, eciii OHO «HE yCTaHOBJICHO
T10 3aKOHY», HE IIPECIIE/TyeT OIHY MIIM HECKOJIBKO 3aKOHHBIX LIEJICH 110 ITyHKTY 2 ¥ HE SBIISICTCS
«HEOOXOANMBIM B IEMOKPATHIECKOM OOIIECTBE) IS JOCTHKEHHS ATUX IIeJIeH.

70. B stoit cBsa3u Cyn orMeuaert, uro 22 asrycrta 2005 r. aneyuisiiMoOHHas majara MecT-
HOTO OpraHa BJIaCTH yCTAQHOBMIJA, 4TO pemieHue oT 3 uioHs 2005 I ABIseTCs HE3aKOHHBIM.
AmnanornunsiM odpazom 17 utonst 2005 1. ryOepHaTop obmact Ma3oBusi aHHYJIMPOBAJ OTKa-
361 0T 9 mrons 2005 ., MOCTaHOBHB, YTO OHH HAPYIIAIOT CBOOOY 3asBUTENIEH Ha IPOBEICHUC
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cobpanuii. [Toatomy Cyn cenan BEIBOJI, 4TO BMEIIATEILCTBO B IIPABO 3asIBUTENCH HA CBOOOILY
IIPOBEAEHHSI MEPHOTO COOpaHHsI HE3aKOHHO.

71. B KOHTEKCTE pacCMOTPEHHs 3aKOHHOCTH 0OkaiyeMoro BMmemareiabeTsa Cyn oTMeda-
€T, KpOMe TOT0, YMECTHOCTh nocTaHoBiIeHus KonctuTtynuonnoro cyfa ot 18 auBapsa 2006 r.
B atom nocranosinennn KC 6bu10 ykazaHo, 4To mosioxkeHus [IpaBuit JOpOXKHOTO JBHKEHUS,
IIPUMEHEHHBIE TAKXKe B JIeN€ 3asiBUTENEH, BIISIOTCSI HECOBMECTUMBIMU C KOHCTUTYLIUOHHBIMU
rapaHTHAMH CBOOObI coOpanuil. [loguepkHyTO, YTO OrpaHUYEHHS HA OCYIIECTBICHHE ITOH
cBO0OO/IBI, YCTAHOBJICHHBIE MIO/IBEPraeMbIMU COMHEHHMIO TIOJIOXKEHHUSMH, HAXO/ATCS B HApYIlIe-
HUM NPUHIUIA TPONOPLUUOHAIBHOCTH, IPUMEHSIEMOI0 KO BCEM OTPaHUYEHUSIM, HaJlaraeMbIM
Ha OCYILIECTBIEHNUE NpaB, rapaHTupyeMbIx KoHncTurynuei. ..

Cyn otmaer cebe OTYET B TOM, YTO COIVIACHO ITPUMEHUMBIM TTOJIOKEHUsIM KoHCTUTYIMH
9TH IOJIOKECHUS TEPSIOT CBOIO 0053aTEIbHYIO CHITY TI0CIIe COOBITHI, O KOTOPBIX HJIET peyb B
JaHHOM Jiene. Bmecre ¢ TeM comtacHO MOCTaHOBIEHNI0 KOHCTUTYIIMOHHOTO CyJa MojaBepra-
€MbIe COMHEHHMIO TIOJIOKEHHSI, KOTOPBIE SIBIISTIOTCS HECOBMECTUMBIMHU CO cBO0OOI0# cOOpaHuii,
rapanTupyeMoil KoHcTuTyIMeH, MpUBOAAT K COOCTBEHHOMY 3aKJIIOUCHHIO, KacaroleMycs 3a-
KOHHOCTH 00’KaJTyeMOro BMEIIaTeIbCTBA B JIaHHOM JICIIE.

72. B orHomennu storo 3akirodenust Cymy He TpeOyeTcst IpOBepsITh, ObIIN JIM BBIIIOIHE-
HBI JIBa IPyTUX TpeOOBaHUs (3aKOHHAS 11eJ1b M HEOOXOJMMOCTh BMEIIATEIbCTBA), yCTAHOBJICH-
HbIE B cTaThe 11 myHKT 2.

73. Iloatomy Cyn OTKIOHSET MPEABAPUTEILHOE BO3PAKEHUE BIACTEH 0 MpernonaraeMoM
OTCYTCTBHUM CTaTyca >KE€PTB y 3asBUTEIEH U JENAeT BBIBOJ O TOM, YTO UMEJIO MECTO HapylIe-
Hue crarsu 11 KonBennuu.



FAACTAH (GALSTYAN) MPOTUB APMEHUU *

Xanoba Ne 26986/03
PelweHune ot 15 Hosbpsa 2007 ropa

SI3BIK pelleHus: aHITTHICKUI.

KiroueBbie TemMbl:

Hakasanue 3a nposedenue cobpanus / yuacmue 6 coopanuu,
aghpexmueras npasosas sauuma npasa Ha ceob600y coopanull,
Kpumepuu 3aKkOHHOCIU 6Meamenscmed.

OcHoOBHBIC (QAKTBI

B anpene 2003 roga no gopore 10oMoO# mociie AEMOHCTPaluu, B KOTOPOW y4acTBOBAJIU
nipumepHo 30 000 uestoBek (B OCHOBHOM YKEHIIMHBI), OPraHM30BaHHOI B 3HAK IPOTECTA IIPO-
THUB JICHCTBUH NPaBUTEIHCTBA U IIPOBEJICHUS IPE3UICHTCKUX BEIOOPOB, 3asIBUTEIH ObLT 3a1€p-
JKaH 3a «CO3/1aHKe ITOMEX JOPOKHOMY JIBIPKCHHUIO M aHTHOOIIIECTBEHHOE MTOBE/ICHHE BO BPEMs
JIEMOHCTpALMMW» U JOCTABIEH B MECTHOE OTAENIEHHE NMOIULIMU i gonpoca. OH yTBep:kaal,
YTO HE y4acTBOBAJI B ICMOHCTPALINH, KaK U OOJBIIMHCTBO APYTUX MYKUHH, a HAXOJHUIICS TaM
JUIS TIOJUAEPKKY M 3AIUTHI KEHIIUH U IPEeIyNpexaAeHs CTOIKHOBeHuU. IIpoTuB 3asBuTeNns
Ob1T0 BO3OYK/ICHO JIENI0 O «MEJIKOM XYJIHMTaHCTBE». B TOT *e ieHb 1ociie KOpoTKOro cyieOHo-
To pa3OuparesbcTBa eMy ObIIIO Ha3HAYEHO HaKa3aHUE B BUJIE TPEX JHCH aJIMHHUCTPATHBHOTO
apecTa 3a «CO3[aHUE TOMEX JOPOKHOMY JABIKCHUIO» U «TPOMKHH IITyM».

Pemenue

Cyn ycTaHOBHII, YTO BMELIATEIbCTBO B MPABO 3asBUTEINS Ha CBOOOAY coOpaHumil ObLIO
MIPEyCMOTPEHO 3aKOHOM U IPECIIeIOBANIO LIENb MPeloTBpaIleHns oecropsakos. OnHaKko oH
HaIOMHHUJI, YTO ITPAaBO yYacTHs B MUPHBIX COOPaHUSIX HACTOJILKO 3HAYUMO, YTO JIUIIO HE MOXKET
TIO/IBEPraThCsl Jaske MUHUMAJIBHBIM CAHKIIHSIM 33 Y4acTHe B IEMOHCTPAIUH, KOTOpas He Oblia
3ampeleHa, eciii OHO He COBEPIIMIIO HENPaBOMEPHBIX JACHCTBUHA. 3asBUTENb ObUI IPUTOBO-
PEH K TPEM JTHSM JIMIIEHHs CBOOO/IBI 32 TO, YTO «CO3/1aBall IOMEXHU JOPOKHOMY JABHIKECHHIO
U «IIPOU3BOAMUI IPOMKHI IIyM». IIpu 3TOM yCTaHOBIEHO, YTO yaHIA, HA KOTOPOH MPOXOIH-
Jla IeMOHCTpalysi, OblIa 3aroIHEHa JIIOAbMU M YTO JBIKEHHUE OBIJIO MEPEKPHITO JTIOPOKHOM
MOJIMLIMEHN [0 Hauana MeponpusaTHs. BracTu He nenamy MOMBITOK paccesTh JEMOHCTPAHTOB.
OTcrona cieayer, 4YTo «CO3/aHne MTOMEX JJOPOKHOMY JABHKEHHIO», B KOTOPOM 3asIBUTEIb OBLI
MIPU3HAH BUHOBHBIM, COCTOSUIO UCKITIOUMTEIIFHO B €r0 (PM3MUYECKOM MPUCYTCTBHH HA JIEMOH-
CTpaluy Ha YJIHIle, IBI)KSHNE TPAHCIIOPTa MO KOTOPOH yske ObII0 mpekparieHo. YTo kacaercs
«TPOMKOTO IIIyMa», KOTOPBIH OH MPOW3BOJIMII, HET MOATBEPXKICHUH TOMY, YTO OH JIOIyCKall
HETIPUCTOMHBIC BEIPAYKEHUSI WM IPU3BIBBI K HACHITHIO, KPOME TOTO, TPYIHO MPEACTaBUThH Mac-
mMTaOHYIO MOJIUTHYECKYIO IEMOHCTPANNIO, YIaCTHUKH KOTOPOW BBIPAXKAIOT CBOC MHEHHUE, HE
MIPOU3BOJ LIyMa.

! Ilep. @onzna pa3BUTHS PABOBEIX TeXHOIOrHi, 2008 T.
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Takum 00pa3zoM, 3asBUTENb IOJBEPICS HAKA3aHUIO TOJIBKO 3 NMPUCYTCTBUE U aKTHBHOE
ydacTHe B I€MOHCTpALHH.
HUcxon nena: umeno mecmo napyuienue cmamou 11 Koneenyuu.

W3BAEYEHUA U3 PELLEHHUA
IV. TIPEJITIOJIATAEMOE HAPYIIIEHUE CTATEN 10 X 11 KOHBEHLIMU

93. 3asBUTENb YTBEPIKAAN, YTO CAaHKIIMS, BBEJICHHAS B OTHOILICHUH HETO Cy/IEeOHBIM perie-
HueM ot 7 anpens 2003 r., iBUIack HapyIIEHUEM €To IpaBa Ha CBOOOIY BBIPKCHHST MHEHHS
1 cB00OTy MUPHBIX cOOpaHHid, KOTOphIe TapaHTUpoBaHbl cTarhsiMu 10 1 11 Konsenrmu.

Cratbs 10

«l. Kaxxaprif mMeeT mpaBo CBOOOJHO BEIpa’kaTh CBOE MHEHHE. DTO IIPaBO BKIIOYAEeT CBOOOMY IIPHICPKU-
BaThCsA CBOCIO MHCHUA U CB060[[y TI0JIy4YaTh U pacipoCTpPaHATh I/IHCI)OpMaHI/IIO u ujacun 06e3 Kakoro-mubo BMeIia-
TEJIBCTBA CO CTOPOHBI Hy6.HI/I'“IHLIX BJIACTEH W HE3aBHCHUMO OT TOCyJapCTBEHHBIX I'PaHULI. HaCTOfIIlIa}I CTaThsd HE
IIpEensATCTBYET Focy;[apCTBaM OCYIIECTBJIATH JIUIEH3UPOBAHUEC PAAUOBEINATEIBHBIX, TEJIEBU3UOHHBIX U KUHE-
MaTorpau4ecKux MpeanpusTuil.

2. OCyIlIeCTBJ'ICHI/IC OTUX CB06OL[, HaJlararomee 00sI13aHHOCTH U OTBETCTBCHHOCTh, MOXKET OBITH COIIPSKEHO
C OpE€ACIICHHBIMU q]OpMaJ'IBHOCTSIMI/I, YCIOBUAMH, OTPAHUYUCHUSAMHU NI CAHKIUSAMU, KOTOPBIC IPEAYCMOTPEHBL
3aKOHOM H HCOGXOL[I/IMLI B I€EMOKPATHICCKOM 06HIBCTB€ B UHTEpECAX HaHHOHaHBHOﬁ 6630HBCHOCTH, TEPPUTOPU-
aTBHON OCJIOCTHOCTH UJIN O6IJ_ICCTBCHHOTO TIopstAKa, B HEJIAX TPEAOTBPAICHUSA 6CCHOpr,I[KOB nin HpeCTyHJ’ICHHﬁ,
JJIst OXpaHbl 3I0POBbS 1 HPABCTBEHHOCTH, 3alIUTHI PEITYyTAllUN WJIN TIpaB APYTUX JUL, IPEAOTBPAIICHU pas3-
TJIaICHUA I/IH(i]OpMaI_II/IPI, HOHy‘ICHHOﬁ KOH(lJI/II[eHI_II/IaJ'ILHO, HIIM 00eCIIeYeHU st ABTOPUTETA U 6CCHpHCTpaCTHOCTI/I
NIpaBoOCY JUS».

Cratbs 11

«l. KaxxpIit ©MeeT IpaBo Ha CBOOOLY MHPHEIX COOpaHUil. ..

2. OCyIlIeCTBJ'ICHI/Ie OTUX IIPaB HE NOAJICKUT HUKAKUM OIPaHUYCHUSAM, KPOME TE€X, KOTOPBIC IPEAYCMOTPEHBL
3aKOHOM H HeOGXOZII/IMI)I B JEMOKPATHU4YE€CKOM 06IIICCTB6 B MHTEpECaxX HaHHOHaJ’ILHOfI 6e301acHOCTH U 06HICCT-
BEHHOTO IOPAJIKA, B HEIIAX IPEAOTBPAIICHU A 6eCHOp$II[KOB n HpeCTyHHeHHﬁ, JJIsT OXPaHBbl 310POBBS U HPABCTBEH-

HOCTH WJIN 3alIUTHI IPaB U CB060Z[ APpYyrux JuL...»
A. Ilpuemiiemocth

94. Cyn orMeyaert, 4TO JaHHBIC 3asBJICHUS JIOJDKHBI OBITh TPH3HAHBI MOJUICKAIIUMH K
PaccCMOTPEHHUIO B COOTBETCTBHH ¢ naparpadom 3 cratbu 35 KonBeHmu.

B. O6cTosiTenbCTBA Je1a
1. Onpeodenenue cepuvl napyuwenus

95. Cyn oTMeYaeT, 4To, YYUTHIBasi 00CTOSATEIILCTBA Jelia, CTaThs 10 sBisieTcs o0men Hop-
MOl OTHOCUTENBbHO cTaThbu 11, KOoTOpas siBisieTcs cnenuanbHoi HopMmoit. M3 aToro cnenyer,
YTO paccMaTpHUBaTh OTACIBHO cTaThio 10 KoHBeHIMH HET HEOOXOMUMOCTH (CM. IENT0 «D3CITUH
nporus Ppannumny», pemenue ot 26 anpenst 1991 ., § 35).

96. C npyroi CTOPOHBI, HECMOTPSI Ha aBTOHOMHYIO POJIb U CICIHAIBHYIO chepy TIpuMe-
HEHHs, CTaThs 11 B KOHTEKCTE TAHHOTO Jieia TOJDKHA OBITh PACCMOTPEHA B COBOKYITHOCTH CO
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crarbeil 10 KonBeHiuu. 3ammra JUYHOTO MHEHHUS SIBJSICTCS. OJHOW M3 3a/1ad CBOOOJBI MUp-
HBIX cOOpaHuii, mpeaycMoTpenHoH crarbell 11 Konsennuu (cM. tam xe § 37).

2. Umeno nu mecmo emeuiamensCcmeo 6 peanusayuio c60000bl MUPHbIX cOOpaHul

97. IlpaBUTENBCTBO YTBEPAKAAJIO0, UTO HENB3sI TOBOPUTH O HAPYIICHUH IpaBa 3asBUTEIS Ha
cBOOOYy MUPHBIX cOOpaHHH, 3aKperieHHOro B crarhe 11 KoHBeHINH, MoTOMy 4TO, CO CIIOB
3asBUTEIIS, OH HE IPUHUMAI y4acTUs B IEMOHCTPAIUHU, O KOTOPOH UaeT peub. C TOUKH 3peHUst
TIPAaBUTENBCTBA 3ASBUTENIb HAXOAMICS JAJIEKO OT MECTa MPOBEJCHUS JIEMOHCTPAIMU U OJI0-
KHPOBaJ YIIUILy UCKIIOYUTEIBLHO U3 XYJIUTaHCKUX MoOyxaeHui. Takum o6pa3oM, mogoOHbIe
JIEWCTBHS HENb3s1 KITacCH(UINPOBATh KaK HEOOXOANMBIE JUIsl pean3alliy paBa Ha CBOOOIY
MHUPHBIX COOpaHUH.

[...]

99. 3agBUTENb OTMETWII, YTO YTBEPKJACHHS MPaBUTEIbCTBA IPOTHBOPEUAT PELIEHUIO Ha-
LMOHAJILHOTO Cy/1a, COMNIACHO KOTOPOMY OH SIKOOBI HapyIIai OOIIeCTBEHHBIN MOPSIIOK BO Bpe-
Mst geMoncTparun 7 anpenst 2003 r. Eciiu ObI OH OJI0KHpOBAIT YIUILY, PACIIONIOKCHHYTO BIaJIC-
KE OT MECTa IPOBEJICHNUS JIEMOHCTPALINH, KaK 3asiBJSUIO TPABUTEIBCTBO, 3TOT (DaKT OTpa3HIICS
OBl B MaTepHaiax paccieJOBaHus ¥, HECOMHEHHO, ObIJI OBl HCIIOJIb30BaH MPOTHB HETO.

100. Cyn uccienoBan Marepuaisl Jiejia M ONPEISNINII, YTO 3asBUTEIb ObUT 3a/iepiKaH 3a
HapyIIeHHe OOIIeCTBEHHOTO MOPS/Ka, y4acTBys B aeMoHcTpanun 7 ampens 2003 r., npoBo-
Jqumoit Ha npocnekte Mamron B EpeBane. JoBOAbI IPaBUTENBCTBA O HEYUYACTHU 3asBUTETS B
JIEMOHCTpAIINH, a TAKXKE O TOM, YTO OH OJIOKUPOBAJI APYTYIO YIUILY, HE OBUIH ITOATBEPIKICHBI
pe3ynbTaTaMy paccieoBaHus, IPOBEACHHOIO MECTHBIMU BIacTsAMU. Cy/l CUUTAET, UTO 3asBU-
TeNb OBUT apeCTOBaH 32 aHTHOOIIECTBEHHOE ITOBEACHHE BO BPEMs IEMOHCTPALIIH.

101. Cyn Takke ycTaHOBHII, 4TO cOOpaHHe HOCHIIO MUPHBII XapakTep.

102. Takum o6pa3zom, Cyz cUMTaET, YTO HaKa3aHHUE, ONIPE/ICIICHHOE B OTHOIICHHUH 3asBUTE-
JIs1 32 yYacTHE B Pa3pelIeHHON IEeMOHCTPAIMH, SIBUJIOCH HAapyIIEHHEM €ro IpaBa Ha CBOOOIY
MHUPHBIX COOpaHUH.

3. IIpasomeprocms emeuiamenscmea

103. BmemarenbcTBO OyaeT cunTarbest HapynienueM cratbi 11 KonBenum, kpome ciy-
yaeB, KOIJ[a BMEIIATEIbCTBO «IPEAYCMOTPEHO 3aKOHOMY, MPECIEAyeT OJHY WM HECKOIBKO
Liesie B COOTBETCTBHU ¢ maparpad)oM 2, a Takxke sSBISIETCS «He0OXOIMMBIM B IeMOKpaTHye-
CKOM O0IIECTBE» JUISl IOCTHXKEHUS STHX LEIeH.

(a) «IIpemycMOTpEHO 3aKOHOM»

104. ITpaBUTENBCTBO YTBEPIKAAJIO, UTO HAPYIICHHE ITPaBa 3asBUTEIS Ha CBOOOTY MUPHBIX
coOpaHuii SIBJIIETCS 3aKOHHBIM, TaK KaK 3asBUTENb, 320JIOKMPOBAB BMECTE C TPYIIION JIIONCH
MIPOCIIEKT, HAPYIIHJ OOIIECTBEHHBIN MOPSIOK. DTH ACHCTBYUS ObIIM KBaIH(DUIIMPOBAHBI KaK
MEJKO€ XYJIUTaHCTBO, OTBETCTBEHHOCTb 33 COBEPILEHHE KOTOPOrO MPEeNlyCMOTPEHA CTaTheil
172 KoAIl.

[...]

107. 3asgBuTenb MO HACTOAIIEMY JIeITy OBUT OCYX/eH 110 cTathe 172 KoAll, kotopast npen-
ycMaTpHuBaeT Haka3zaHWe 3a JICHCTBHS, HapyIIaloIie 00IeCTBEHHBIN MopsiIoK. [IpuHMast Bo
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BHHMaHHE Pa3HOOOpa3ne TPAKTOBOK MOHSATHS «HApPYIICHHE OOIIECTBEHHOTO mopsiakay, Cya
NPHUHSUT PEIICHUe, YTO JaHHas HopMa cHOPMYIHPOBaHA B JOCTATOUYHOW Mepe YeTKO U YIOB-
aetBopsiet TpeboBaHusamu ctatbi 11 Koneeruun. Takum 06pa3oM, CIEAyeT, YTO BMEIIATEIb-
CTBO OBLIO MPEIYCMOTPEHO 3aKOHOM.

(b) 3akoHHOCTH 1EJICH

108. [IpaBHUTEIBECTBO YTBEPIKIAIIO, YTO BMEIIATEIBCTBO OBLIO OMPABIaHO U HEOOXOIMMO
JUTS IPEAYTIPSIKICHUS HAPYIICHUS OOMICCTBEHHOTO MOPSIKA, 3aIIUTHI TIPAB APYTUX JIHII.

109. 3asBuTens oTpual, 4YTo OJOKMUPOBAN YIHUIY BO BpeMs AEMOHCTPALUH. 3asBHTEIb
YTBEPKAAJ, UYTO, JIaXKe MPEANOIIOKUB, YTO OH COBEPILUMJ JIAHHBIA MOCTYIOK, €ro CyTh, CTe-
MICHb OMACHOCTH JIJIsl OOIIECTBA M BO3MOXKHBIX ITOCIICACTBUN HE MOXKET MOABEPTaTh PUCKY
LIECHHOCTH, KOTOpBIE 3amuIatoTcs crarbeit 11 KonBeHmu 1, Takum 00pa3om, TpeOOBaTh MpH-
MCHCHHUS CAaHKIIHH.

110. Cyn ycTaHOBHJI OYEBUAHOCTH TOTO, UTO 3asBUTENb MOHEC HAaKa3aHUE 3a JIEHCTBUS,
KOTOPBIC KBaTH(PHUIIUPOBAIUCH BIACTSIMH KaK HAPYIIAFONINE OOIICCTBCHHBIN MOPSIOK. Takum
00pa3oM, BMEIIATEIBCTBO MPECIICI0BAIO 3aKOHHYIO IIEJIh «IIPEIOTBPALICHUS OCCIIOPSIIKOBY.

(c) «<Heo0x0a1MMOCTH B 1eMOKPATHYECKOM 001LeCTBE)

[...]

112. 3asBuTens yTBEp:KAAl, 4TO BO BpeMs AeMoHcTpauuu 7 anpens 2003 r. oH He co-
BepIIIaj MPOTHBOIIPABHBIX JEHCTBHH, a TAKXKE YTO €ro apecT M OCYXKJCHNE ObLIM HaICJICHBI
Ha MPeNOTBpAILCHNE yJacTHs B OyayIIUX JEeMOHCTpPAIMIX, TaK KaK OH SBISETCS OINIIO3UIIU-
OHHBIM aKTUBHCTOM. J[aHHOE yTBEpIKICHHE TOATBEpKAacTCs (PaKTOM BU3HMTA K 3asBUTEIIO
IJIaBBI TIOJIMIIEHCKOTO yyacTka ¢ TpeOOBaHUEM NMPEKPATUTh yYacTHE B IEMOHCTPALIHSX.

113. 3asBuTens yTBEpK1ai, YTO B JEMOHCTPALIMK HA MpocnekTe MalTol NpUHsIIM y4yac-
Tre okosto 30 000 uesroBeK, YTO JOPOKHOE IBHIKECHNE OBUIO OCTAHOBJICHO JOPOKHOMN MOTHIIH-
eil eme 10 Havana AeMoHcTpanun. bonee Toro, neMoHcTpanus npopomkanacs 10 19.00 yacos
U 3aBEpIINIACh YIUYHBIM IIECTBUEM, B KOTOPOM 3asiBUTENb y4acTusl He NpuHUMaI. Jpyrumu
CJIOBaMH, OpTaHbl BIIACTH HE CMOTH JI0Ka3aTh, KAKHE HMEHHO JEHCTBUS, HapyIIaroIye oo1ie-
CTBEHHBIN MOPSAJOK, OH COBEPIIMI. [ ]DOMKO BBIKPUKUBATH JIO3YHTH B CUTYaI[MH, KOTJA THICSYU
JIOAEH IeNaroT TO )K€ caMoe, HEelb3s1 CYNTATh aHTHOOIIECTBEHHBIM ITOBEACHHEM.

114. Cyx ormeTui, 4To IpaBo Ha CBOOOY coOpaHMi ABIsSETCS (yHIaMEHTaIbHBIM IIpa-
BOM B JIEMOKPaTH4e€CKOM OOIIECTBE M COCTaBIISICT OCHOBY CYIIECTBOBAHHUS TAakoro oore-
ctBa (cM. pemenne Komucenu no aeny G. v. The Federal Republic of Germany; perienue
Komuccun no aeny Rai, Allmond and “Negotiate Now” v. the United Kingdom, Ne 25522/94,
§ 146). D10 paBO, OHOI M3 OCHOBHBIX COCTABIIOIINX KOTOPOTO SIBJISCTCS CBOOOA BBIPAXKE-
HUSI MHCHHSI, MOYKET OBITH OTpaHMYCHO JIMIIb Ha OCHOBAaHUY HEKOTOPBIX YETKO ONPEICIICHHBIX
UCKIIIOUCHHUH, HEOOXOIMMOCTh HAJOKEHUSI KAaKUX-JIMOO OrpaHMYEHUH JOIDKHA OBITH CTPOTO
apryMeHTHPOBaHA.

115. Cyn onpenenui, 4To B HEKOTOPBIX CUTYaLUsIX OCYKIECHUE 3a COBEPILEHHE ACHCTBHIA,
MIPOBOLUPYIOIUX HACUIHNE, MOKET CUUTAThCS NMpHEMIIEMbIM. boiee Toro, HaloKeHHe CaHK-
LW 32 yyacTHe B HECAaHKIIMOHMPOBAHHOW JAEMOHCTPALMH MTOZOOHBIM 00pa3oM COOTHOCUTCS
¢ nonoxenusiMu cratbu 11 Konsennuu. C npyroit cropoHsl, cB00O1a IPUHUMATD Y4acTHE B
MUPHOH JEMOHCTpallMU UMEET TaKyl0 BaXXHOCTh, YTO HAJIOXKEHUE CAaHKIIMM, 1aXKe Ha yPOBHE
JMCHUIUTMHAPHBIX B3BICKaHWH, 32 yyacTHe B JIEMOHCTpAlWH, KOTOpas He Obuia 3arperieHa
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BIIACTSIMH, HEBO3MOXKHO JI0 T€X IOp, MOKa JHIO ASHCTBUTENBHO HE COBEPIIUT MPOTUBOINPAB-
HBIX JIeSTHUH.

116. Cyn oTMeuaer, 4To 3asBUTENb B HACTOSIIEM Jielie ObUI IIOJBEPTHYT ropasio Ooiee
CypOBOMY HaKa3aHMIO B BHJIC TPEX JHEH JMIICHHs CBOOOABI 32 TO, YTO IIPETSTCTBOBAI JIO-
POXKHOMY JBHKEHUIO» U «KpUYal» BO BpeMs JeMOHCTpanuu. OnHAKO HU pELICHHE Halluo-
HaJIHOTO CyJa, HW MaTepHalbl, TIOrOTOBICHHBIC MTOJHUIUEH, HE PAaCKPBIBAIOT CBEACHUN 00
00CTOSITEIbCTBAX, MPHU KOTOPBIX JAHHBIE JEUCTBUS ObUTH coBepiueHbl. C JIpyroil CTOpPOHBI,
OYEBHUJIHO, YTO yJIHUI[A, HA KOTOPOH NMPOBOAMIACH JIEMOHCTpAIHs, OblIa 3aM0IHEHA OOJBIINM
YHCIIOM JIIOZIEH, a TaKyKe YTO MPAaBUTEILCTBO HE BO3PAXKAJIO NMPOTUB YTBEPHKAEHHS, YTO J0-
POKHOE JIBI)KEHHE OBLIO OCTAHOBJIEHO JOPOKHOH ITOJIMIMEH ellie 10 Havaa AeMOHCTPALHH.
CrenoBaTenbHO, «IIPEMSITCTBOBAHUE JOPOXKHOMY JIBMKCHHUIO», 338 YTO U OBII OCY)K/ICH 3asIBH-
Tellb, 3aKI0YAJIOCh B €r0 (PM3MYECKOM NPHUCYTCTBUH HA JEMOHCTpPAIMH, KOTOPasi MPOBOIH-
Jlach Ha yJHIE, IBIKCHHUE 110 KOTOPOH yke OBbIIO IEPEKPHITO BIACTSIMHU, Kak TOTO U TpedyeT
MIPOBE/IEHHE CAHKIIMOHUPOBAHHBIX JeMOHCTpauuii. YTo kacaeTcs rpOMKHX BBIKPUKOB 3asBH-
Telnsl, He OBUIO YTBEPIKACHHS O TOM, YTO 9TO Obljla HENPHUCTOHHAs OpaHb WM MPU3BIBBI K
Hacunuto. Cyzl CUUTAET, YTO TPYAHO NMPEACTABUTH OTPOMHYIO MOJIMTUUYECKYIO AEMOHCTPALUIO,
BO BpeMsI KOTOPOH JIFOAM CMOT'YT BBIpaXKaTh CBOE MHEHHE, HE ITPUOErast Ipu 3TOM K CO3JaHUI0
OIPEENIEHHOr0 LIyMa.

117. Ucxons u3 sroro, Cy/ npuILes K BBIBOAY, YTO 3asBUTENb ObII HakazaH 3a (akT ak-
TUBHOTO MPUCYTCTBUSI HA JEMOHCTPALUY, a HE 32 COBEPIICHUE IPOTUBONPABHBIX JEHCTBUIA.
Cyn monaraet, 4To B cilydae, €ClIM TOCYJapCTBO pas3pellaeT MpOBEIACHUE AEMOHCTPALUH, a
3aTeM HajaraeT CaHKIMU 3a y4acTHE B HEH, MOXKHO TOBOPUTH O TOM, YTO IOIpaHa caMa CyTh
TIpaBa Ha cBOOOy MUPHBIX COOpaHMH — YTO U MPOM30IILIO B citydae 3asButens. CyJ, TakuM
00pa3om, 3aKJIIOYAET, YTO BMELIATEIbCTBO B MPABO 3asiBUTEISI HA CBOOOY MUPHBIX COOpaHUi
HE SBJISIIIOCH «KHEOOXOAMMBIM B JIEMOKPATHYECKOM OOIIECTBE.

118. Cyn ycTaHOBHII, YTO UMENIO MeCTO HapylieHue crarbu 11 Konsennun.



AXXABUT AH (DJAVIT AN) NPOTUB TYPLIUK *

Xanoba Ne 20652/92
PeweHune ot 20 ¢pepans 2003 ropa

SI3BIK pelIeHns: aHIMHCKUH, (PpaHIly3CKHH.

KoroueBrble TeMbl:
HAJlOJICeHUue OZPCZHMWEHZHJ, He npe()ycmompeHHblx 3dKOHOM,
Kpumepuu 3adKOHHOCmU emeutlamenbemed.

OcHoBHBIE (PAKTBI

3asBUTENh — TpaKAaHMH Kurpa Typenkoil HalMOHAIBHOCTH, WICH JBW)KCHHS 3a (e-
JiepanbHbli 1 He3aBUCUMBIM Kump, opraHusyromero rpeko-Typelnkue BCTPEUd MO MOIHUTHU-
YECKUM, DKOHOMHUYECKUM U COLUAJIbHBIM BoIpocaM. Biactu perymsipHO oTka3bplBalu eMy B
pa3peleHny Ha rocerieHne «0y(epHbIX 30H» MEXKIY TypPEeLKOH U IPeUecKOi OOIIMHAMHM ISt
IIPOBEIEHNs] JBYCTOPOHHUX BCTped. M3 copoka 1ecTH COOTBETCTBYIOIUX 3alIPOCOB 3asBUTE-
7151 OBIIM YAOBIETBOPEHBI TOJNBKO mecTh. OH obparmiics B ECITY ¢ xanoboi Ha HapyiieHue
IpaBa Ha CBOOOIY cOOpaHui.

Pemenune

Cyn orMmeTwi, 4YTo cBoOOma coOpaHWil HE JODKHA TOJIKOBAThCS OIPAHHYUTEIHHO.
OrpaHn4cHUE TpaBa 3asBUTEIS HE OBUIO MPEIYCMOTPEHO 3aKOHOM, TOCKOJIBKY MPaBUTCIh-
CTBO HE CMOIVIO yKa3aTb HUKAKOM HOPMBI, perIaMeHTUPYIOLIEH BbIIauy pa3pelieHuil Ha Mo-
cemieHue «Oy(pepHBIX 30H» M HE CMOIJIO JIaXKe TOSICHUTD, JIOITYCKACTCsI JIM 3aKOHOM OTKa3 B
BbIJIaue MOJOOHBIX paspemicHuii. Cyn eme pa3 HallOMHIII, YTO OTPAaHWYCHHUE ITPaBa CANTACTCS
YCTaHOBJICHHBIM 3aKOHOM TOJILKO B TOM CJIy4ae, €CJIH €ro peajbHO MOXKHO MPE/IBUIETD.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

W3BAEYEHUA U3 PELLEHUA

[L. [IPEATIOJIATAEMOE HAPYIIIEHUE CTATBY 11 KOHBEHIIUN
[...]

B. Muenne EBponeiickoro cyna
1. Ilpedsapumenvroe 3ameuarue

54. TIpexne Bcero Cym OTMETHIJ, YTO Kajo0a 3asBUTENS Ha HapylieHue crarbu 11
KonBeHImu He orpaHuuMBaETCS BOIPOCOM O CBOOO/IE MTEPEIBIKEHNUS, TO €CTh O (PU3NIECKOM
JOCTyTIE B I0)KHYI0 yacTh Kunpa. Kak cka3aHo B 3aMe4aHHsIX 3asiBUTEIIS, €ro kKajlo0a 3aKiIo-
4aeTcs B TOM, YTO BJIACTH, TIOCTOSIHHO OTKA3bIBas €My B BblJade pPa3pellIeHU Ha IepeceueHre

! Tlep. 1O. IO. BepectHesa, cipaBouHo-npaBoBas cucrema «Koucymapsrant [lnrocy.
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«3eJIeHON JTMHUMY», 3(O(EKTUBHO MPENSTCTBOBAIN €ro0 BCTPEYaM C IPeYeCKUMH KUIIPHOTAMH
W €ero Y4acTHIO B JIBYyCTOPOHHHX BCTpedax, YTO 3aTparuBajo ero rnpasa Ha cBoOOmy coOpa-
HUH 1 00beIMHEHNH, rapaHTUpOBaHHBIX cTathell 11 KonBennuu. 3assurens, Biactu Typuun
n Bractu Kurpa oOpamanick UMEHHO K 9TOH >kanoOe, B chopMyIMpOBaHHOM BBINIE BHJE.
B cBsi3u ¢ atum Cyp cocnaest Takke Ha CBOM peleHus] 1 000CHOBaHUe 110 aeny «Jlonsnmy
npotuB Typrum» (110 cyliecTBy Jiena), B KOTOPOM OH OTKJIOHHJI ITOXOKHE JIOBOJBI FOCYapcCT-
Ba-OTBETYHKA [0 BOIIPOCY O cBoOOE mepeaprmkeHus (§§ 60—63).

55. PaccMoTpeHHas B TakOM CBETE XapaKTEPHCTHKA KaJoObl 3asBUTEINS, 110 MHEHHIO
EBporeiickoro cyna, He MOXXeT OBITh CBEZEHa K CBOOOJE MepeABrKeHHs. Takum oOpazom,
npumeHumMa ctarbs 11 Kousenuuu.

2. Obwue npunyunol

56. IIpexne Bcero Cya OTMETHII, YTO TIpaBoO Ha cBOOOAY cOOpaHMii sBiseTCs PyHIaMEH-
TAJIBHBIM TIPABOM JIEMOKPATHYECKOTO OOIIECTBA M, TaKXkKe KaKk M cBO0OAa BBIpAKEHHS MHeE-
HUSI SIBJISICTCS OJTHOW M3 OCHOB TaKoro odmiecTsa. Takum 00pazoM, JTaHHOE TPaBo HE JIOIDKHO
TOJIKOBAThCSI B OTPAaHWYMTEIBHOM cMbIcie (cM. pemrenue Komucenu no neny G. v. Federal
Republic of Germany ot 6 mapra 1989 r., )xanoba Ne 13079/87, § 256; pemenne Komuccun
o neny Rassemblement jurassien and Unité jurassienne v. Switzerland, xano6a Ne 8191/78,
§ 93; pemwenne Komuccun no neny Rai, Almond and “Negotiate Now” v. UK ot 6 anpeins
1995 1., xanoba Ne 25522/94, § 146). Kak TakoBoe jaHHOE NPAaBO OXBATHIBAET KaK 3aKphbl-
TBIC BCTPEUH, TaK ¥ BCTPEUM HA OXKUBJICHHBIX YIIUIAX, a TAK)KE CTAaTHUYHBIC BCTPEUH U JIFOA-
HBIE MIPOLIECCHHU; KPOME TOTO, JJAHHOE MPABO MOXKET OCYILECTBIATHCS OTJCIbHBIMH JIIOIBMH
WJIN JINIIAMU, OPTaHU30BaBIIMMHU coOpaHue (yroMHHaBIIEecs Bbllle pemenne Komuccnu 1o
neny Rassemblement jurassien and Unité jurassienne, § 119; pemenne Komuccun no nemy
Christians Against Racism and Fascism v. UK ot 16 urons 1980 r., xamoba Ne 8440/78,
§§ 138, 148).

57. Cya OTMETHII TaKXe, YTO TOCYAapCTBa JIOJDKHBI HE TOJIBKO IapaHTHPOBATh IPaBO Ha
MHpHBIE COOpaHUs, HO U BO3JICP)KUBATHCS OT IPHMEHEHHsI HEpa3yMHBIX KOCBEHHBIX Orpa-
HUYEHUI JaHHOTO MpaBa (CM. pelIeHue Mo Aelny «33elIuH npotus OpaHuum» ot 26 ampenst
1991 r., xamo6a Ne 11800/85). Hakonern, Cyx cuen, 4To XOTSI OCHOBHBIM 00BEKTOM cTaThh 11
SIBJSIETCSI 3LUTA JIIOJICH OT TPOM3BOJILHOTO BMELIATEIbCTBA CO CTOPOHBI ITyOJTMYHBIX BIIacTei
B OCYIIECTBJICHHE OXPAHIEMBIX IPaB, TOMUMO 3TOTO MOTYT CYIIECTBOBATh MO3UTHBHBIC 005~
3aTebCTBA 00ECIICUNBATH TTOJIOKNUTEIBHOE UCIIONB30BAaHNE ATUX IPaB (CM. YITOMHHABILEECS
Bhinie pemenne Komuccun no neny Christians Against Racism and Fascism, § 148).

3. HpuMeHeHue BbIUUEYNOMARYMBLX NPUHYUNOB K HACMOAUEM) de/ly

58. B HacrosmeM nene Cyn noguepkHyi, uto KoMuccus B cBoeM pelIeHn O IPUEMIEMO-
cTr kaoObl ot 14 ampens 1998 1. npu3HaIa MpUEMIEMOH JIMIIb YacTh kKajJ00bl, OTHOCSIIY-
1ocst kK nepuony nocie 8 mapra 1992 r. IOpucankius EBponelickoro cyna Kpurepuu oocTo-
SITENILCTBA BPEMEHH (ratione temporis) O3BOJSIIOT pacCMaTpyBaTh TOJIBKO MEPUOJ ¢ 8 Mapra
1992 . mo 14 anpenst 1998 r., naTel NPUHATHS PELICHHS O MIPUEMIIEMOCTH KaJ00bl, TO €CTh
TICpUOJI PaBHBIN ILIECTH TO/IaM U OJHOMY Mecsiity. TakuM 00pa3oM, mperosaraeMble HapyIe-
HUSI KOHBEHIIMOHHBIX MpPaB, CIYUYHUBIIUECS B APYroe BpeMs, HE pacCMaTpPUBAIOTCS B HACTOS-
LIEM PELICHUU.
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59. Cyn oTMeTHII, YTO B BBIIIEYKA3aHHBIN IEPHO]] TOCYAAPCTBO-OTBETYUK BO MHOTHUX CITy-
YasiX OTKA3bIBAJIOCh BBIATh 3asIBUTEINIO pa3pelIeHUe Ha IEPECEUCHUE «3ETICHOM INHUMY. XOTs
3asIBUTEIIIO U MO3BOJISUIN EPECEUb «3€JICHYI0 TUHUIOY» HECKOJIBKO pa3 U MOCETUTh HEKOTOPHIE
BCTPEYH, STHX Pa3pelieHHH ObLIO HUYTOXHO MaJIo 110 CPABHEHHIO ¢ MHOTOYHMCIIEHHBIMU OTKa-
3amu. B wacTHOCTH, B paccMaTpuBaeMblil Iepro OBIIIHM YIOBIETBOPEHBI TOJIBKO MIECTh U3 46
xonaraiicTB. CyJ OTMETHJI, 4YTO B HEKOTOPBIX CIy4asX pa3pelleHHs BblIaBalIUCh APYTHM JIU-
11aM, X0/IaTaliCTBOBABIINM 00 3TOM, HO He 3asBUTEI0. B cBsi3u ¢ atum CyJ erie pa3 moBTOpHII
(haxThl, ycTaHOBJICHHBIE UM B Jiesie «Kump npotus Typrum» B OTHOIICHHH KECTKOTO MOAX0/1a
Biacteit TPCK k o0muM BcTpedam AByX COOOMISCTB MOCJIE BTOPOU MOJIOBUHBI 1996 rona, a
MMEHHO HaJIOKEHUs OrpaHMuYeHUi U Jaxe 3anpemiennit (§§ 368—369). B HacrosiieM nene co
2 espans 1996 1. o 14 anpesst 1998 1. 3asiBUTENIO OTKa3bIBAIM BCSKHIA pa3, KOTJa OH XOTeJ
MIOCETHUTH FOKHBIN KuIip 1715t yyacTus B IByCTOPOHHHX BCTpedax (BCEro JecsTh pas).

60. Cyn oTMeTHII, 9TO, HECMOTPS Ha Pa3iIMIHbIA XapaKkTep BCTPed, HHTEPECYIOUX 3asBU-
TeJIsl, BCE OHM MMEITH OOIIYI0 YepTy — ydJacTHe MPeICTaBUTENCH ABYyX KHIIPCKUX COOOIIECTB.
Takum 0Opa3om, He3aBUCUMO OT (pOPMBI M OPraHN3aIMU JAHHBIX BCTPEY UX LEJNb ObLIA OCTO-
SITHHOW, a IMEHHO: KOMMYHHKAIUs TypeLKUX KUIIPUOTOB, JKUBYIIUX Ha CEBEPE, U IPEUECKUX
KHIPUOTOB, JKUBYIIMX Ha IOTe, ¢ HAACXK/I0H o0ecreynTs MUp Ha ocTpoBe. B cBeTe Takoil nenn
JUISL PEIICHHsT BOIIpoca o cBoOozie coOpaHuii, rapanTHpoBaHHOro crarkei 11 Konsennuu, He
MMeEJI0 3HAYEHHUs], JOJDKEH OBLT 3asIBUTEIb YYaCTBOBATh B 3THX BCTPEYAX B KA4E€CTBE KOOP/H-
HaTOpa JBM)KCHNUS 3a HE3aBUCUMBIN U (eiepaTBHBIN Kurp win Het.

61. B cBs3u ¢ atumM Cyz cden, 4To OTKa3aB 3asiBUTENIO B BOZMOXKHOCTH TMOCEIIATh FXKHBIH
Kunp, Tem cambIM cO31a11 MPEMSTCTBUE K €0 YYacTHIO B JBYCTOPOHHUX BCTpedax 000MX
cooO1ecTB Ha rore. B aToM oTHomenun EBpomneiickuii cyn OTMETHII, YTO CO3JaHHUE TPETsT-
CTBHH MOKET CUMTaThcsl HapylleHHeM KoHBEHIHMM, Tak ke Kak M Mperpajabl B 3aKOHE (CM.
peurenue o aeny Jlomsumy, § 63).

62. CootBercTBeHHO, CyJ clienan BEIBOA, YTO UMENIO MECTO BMEILIATEIbCTBO B IIPABO 3asi-
BUTEJSI Ha CBOOOY MUPHBIX cOOpaHuii, rapaHTupoBaHHoe cTathell 11 Konsenuum.

63. Takoe BMeIaTeIbCTBO HApYIIACT JAaHHYIO HOPMY, €CJIM He OyAeT J0Ka3aHo, YTO OHO
OBIIO ITPELYCMOTPEHO 3aKOHOMY, PECIICIOBAIIO OJJHY HJIM HECKOJIBKO 3aKOHHBIX IIeJIeH, I1e-
PEUYHCIIEHHBIX B MYHKTE 2, U OBIIIO «HEOOXOJMMBIM B JIEMOKPATHUECKOM OOIIIECTBEY.

64. IIpexe Bcero HEOOXOANMO PACCMOTPETh, OBIJIO JIM 00XKaTyeMoe OrpaHHYCHUE «Ipel-
YCMOTPEHO 3aKOHOM).

65. Cy oBTOpWMII, YTO OJJHAM W3 TPEOOBAHMH, BBITEKAIOIINM U3 BBIPAKEHHS «IIPEILyCMO-
TPEHO 3aKOHOMY, SIBJISIETCS TIPEJICKa3yeMOCTh MMO00HON Mepbl. [IpaBuito He MOXET cUNTaTh-
Cs1 3aKOHOM, €CJIM OHO He C(hOPMYIIMPOBAHO C JOCTATOYHON TOYHOCTBIO, KOTOpask MO3BOJIHUT
TpaKAaHUHY PEryJIHpOBaTh CBOE IMOBEACHHE: OH JJOIDKEH, B CIIy4ae HEOOXOANMOCTH TIOJTyYHB
COOTBETCTBYIOIIUI COBET, MPEABUJETh MOCIEACTBHS, KOTOPbIE MOXET MOBIEYb €ro JeicT-
BHUE, B Pa3yMHOH NPH JaHHBIX 00CTOSATEIBCTBAX CTEIIEHH (CM., HAIPUMEP, PEIICHHE TI0 eIy
«PekBenpu npotue Benrpum» [bonbinas nanara], xxanoba Ne 25390/94, § 34).

66. B HacTosIIeM zeie rocyaapcTBO-0TBETUMK HE CChUIANOCH HA KAKOH-JIN00 3aKOH WMIIN
Mepy B TPCK, perynupoBasiine Bbljady TypPELKUM KUIPUOTaM, *KHUBYIIUM Ha CEBEpe, paspe-
LIEHUH Ha NepeceueHNe «3€JI€HON IMHUM» B HalpaBleHUH oxkHoro Kumpa mst nocereHus
JBYCTOpOHHUX BcTpeu. Kpome Toro, Bnactu Typuuu He qany HUKaKUX yKa3aHWH Ha cIydau, B
KOTOPBIX JOIMYCKAIOTCs TAKUE pa3pelIeHUsl.

67. 3anaueit Cyna siBIsieTCsl OlleHKa 00CTOSITEILCTB PACCMaTPUBAEMOTO UM KOHKPETHOTO
nena. Cyz IpHIIes K BEIBOJLY, YTO, CYyJIsl 10 BCEMY, He ObIIIO HUKaKOTO 3aKOHa, IPUMEHNMOTO B
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HACTOSIIIIEM JeJIe, KOTOPBIH PEeTyIMpOoBal Obl BbIAAUY TYPEIIKUM KHIIPUOTAaM, KMUBYIIHM Ha ce-
Bepe Kumnpa, pazpelniennii Ha nepecedeHue «3eJIeHOl TMHUNY B HallpaBlIeHUN 0xHoro Kumpa
JUISl Y9acTHsl B MUPHBIX COOpaHMSX C IPEUECKHMH KHIpHoTamu. [losTomy mogoOHbIe orpa-
HUYCHHUS TIpaBa 3asiBUTENSI HA cBOOOAY COOpaHMi HE OBIIM «IIPELyCMOTPEHBI 3aKOHOM» I10
cMblcity myHKTa 2 ctathi 11 KonBeHium.

68. C y4eToM BbIlIecKa3aHHBIX paccyxkaeHuii Cy/1 He cuern He0OOXOAMMBIM PacCMaTpHBaTh,
OBLTH JTM COOJIONICHBI OCTalbHBIE TpeOoBaHus myHKTa 2 ctatbi 11 Konsenmuu. Kpome Toro,
Cyn cyen, 4To ¢ y4eTOM BBIIIECKa3aHHOTO HE00s3aTeIbHO PacCMaTpUBaTh BOIPOC O CBOOOIE
00bEeIMHEHNH.

69. CootBetcTBeHHO, Cyn IpU3HAII, YTO UMENIO MECTO HapylueHue cratbi 11 Konsennun.



MAXMYAOB (MAKHMUDOV) MPOTHUB POCCUU *

Xanoba Ne 35082/04
Pewwenune ot 26 ntonsa 2007 ropa

SI3BIK pereHys: aHMTUICKUH.

KiroueBble Tembl:

Hakasanue 3a nposedenue coopanus / yuacmue 6 coopanuu,
3anpem npogedenust CoOOpaHus,

NPUHYOUMeNnbHOe NPeKpaueHue coOPaHUs.

OcHoBHBIE (PAKTBI

3asBUTENb OBUI JICTTyTaTOM MyHHIMNAIBHOTO coOpanus paiiona. B 2003 romgy nakany-
HE MUKETHPOBaHUS (IIPOTECT MPOTUB TOJUTUKH MOCKOBCKOTO MPABUTEIHCTBA B 00NACTH TO-
POJCKOTrO MJIaHUPOBAHMsI) MECTHBIE BIIACTU OTO3BAJIM CBOE COINIACHE HA €ro MPOBEACHUE IO
NIPUYMHE BO3POCIHICH «Yrpo3bl TEPPOPHCTHYECKON JesiTenbHOCTHY». [TukeTHpoBanue OBUIO
OPraHU30BaHO OOLIECTBEHHBIM 00BbEANHEHNEM, 3alUIIAIONINM [TPAaBO IPaXk/1aH Ha yJacTHe B
TOPOJICKOM IIAHUPOBAHUY, B LIEJISIX IPOTECTA, B TOM YUCIIE MPOTUB 3alJIaHUPOBAHHOIO CTPO-
UTENbCTBA MIUTHOTO JKWIbsS U BBIPAXKEHUs HEAOBEPUS TOpoACcKUM BiracTsaM. HecMotps Ha 3a-
IIPET CO CTOPOHBI BIIACTEH, 3asIBUTENb, KOTOPBIH OBLIT OIHUM M3 OPraHN3aTOPOB MEPOIIPUSTHS,
1 HECKOJIBKO JICCSITKOB XKHTEINeH coOpalIuCh Ha IUIOIIAIU B YKa3aHHbBIHM JIeHb. Y YaCTHUKH IH-
KETHpOBaHUsI ObIIN pa3orHaHbl Muitnnnei. [lo3nHee 3asBuTENsI 3aCTaBUIIN TOKUHYTH aBTOMO-
OWIb ¥ PENPOBOAMIN B PAHOHHBIHM OT/EJI MIJINIHH, TJIE €T0 COJECPIKAIN B TEUEHHE HOUH 0e3
nuiy 1 Boasl. B nocnenyrone nuu B MockBe otmeuancs JleHb roposa, B paMkax KOTOpOro
M3pHEel POBOAMINCH MHOTOYHCIICHHBIC ITyOJIIMUHBIE MEPOIPUSATHS, HECMOTPS HA ITOTEHIIHU-
AIBHYIO «YTpO3y TEeppOpH3May. 3asBUTENb ObUI MPU3HAH BUHOBHBIM B HapyIICHUHU MOPSIKA
OpraHH3aIHK ITyOINYHOHN aKIHH.

Pemenune

Cyn ycMoTpen B Jieie YOSqUTeIbHBIC M COIIACYIONIUECs] MEXKIY cO00i 00CTOsTENbCTBA,
OIIPOBEPTarOIINE 3asBICHUS TOCYIAPCTBA-OTBETUYMKA O TOM, YTO BO3MOKHOCTh TEPAKTOB ObLIa
HMCTUHHOW MPUYMHON 3ampeTra NUKeTHpoBaHus. B mpazgHoBanuu JIHs ropoja yyacTBOBaJU
ropasao OoJbIIe rpa)IaH, YeM OKUIAAIOCh Ha TUIAHKPYEMOM 3asBUTEIICM MEPOIPHUSTHH, O
HAKO TMpa3IHUK HE ObLT OTMEHEH BCIEICTBUE «BO3POCIICH YIpO3bI TEPPOPUCTHUCCKOH Je-
SITeTbHOCTUY. HenpencrapiaeHne rocyJapcTBOM-OTBETYMKOM J0Ka3aTelIbCTB, MOITBEPKIAI0-
IIMX HAJIUYUE «YTPO3bI TEPpOpU3Ma» KaK MPUUYUHBI 3alpeTa MUKeTHpoBaHus, npuseio Cyn
K 3aKJIFOYEHHUIO O TOM, YTO BJIACTH ACHCTBOBAIM MPOU3BOJILHO, 3alpelasi 3TO MEPONPUSITHE.
CrnemoBaTenbHO, BMEIIATEIBCTBO BIACTCH B OCYIIIECTBICHUE 3asBUTEIICM IIpaBa Ha CBOOOIY
coOpaHuil He MOJKET OBITh IPH3HAHO OMPABIAHHBIM.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

! Tlep. npegocrasiieH HUKeropoackumM mpaBo3aiiiTHEIM CO30M.
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W3BAEYEHHUA U3 PELLEHUA

I TIPEJITTIOJIATAEMOE HAPYIIIEHUE CTATHH 11 KOHBEHIIUN
[...]

B. Ilo cymecTBy aena
1. Umeno nu mecmo emewiamenvcmeo?

55. Cyn w3Ha4abHO MOJAYEPKUBAECT, YTO MPaBO Ha cBOOOAY COOpaHWs MOApa3yMeBaeT
KaK 4acTHBIC BCTPEUH, TaK M COOpaHus, TPOBOMMBIC B OOIIIECTBEHHBIX MECTaX, a TAKKE KaK
CTalMOHApHBIE COOPaHMsI, TaK M IIECTBUS; JaHHOE IIPABO MOXKET OBITH HCIIOIB30BAHO M WH-
JIMBHYaJbHBIMU YYaCTHHKAMH COOpaHUil, M TeMH, KTO MX OopraHusyeT (cM. neno «JxaBut
An npotus Typrmmn», Ne 20652/92, § 56, u pemenue Komuccuu no neny Christians Against
Racism and Fascism v. UK ot 16 utons 1980 1., )xano6a Ne 8440/78). TepmuH «orpaHuueHus»
B MyHKTE 2 cTarbu 11 JOImKeH paccMaTpuBaThesl Kak BKITFOYAIOIINH MEpBI, TIPEANPHHSTHIC 10
1 BO BpeMsl OOIIECTBEHHOTO COOpaHMs, a TAKXKE TaKWe, KaK HaJIOKCHUE CaHKLUH, KOTOPbIE
MIPEANPUHUMAIOTCS T10CIIE OKOHYAHMs cOOpaHus (CM. 1en0 «I3eluH npoTuB PpaHinum» ot
26 ampenst 1991 1., xamoba Ne 11800/85, § 39).

56. 3asBUTENb B JAHHOM JIeJIC TIOTIBITAJICS. OPraHN30BaTh COOPaHNE MECTHBIX SKUTEIEH /IS
BBIPaKCHUSI TIPOTECTa IPOTHUB MOJIUTHKH TPATOCTPOUTEIHCTBA MOCKOBCKOTO ITPABUTEIBCTBA.
Tem He MeHee pa3pelIeHne Ha MpoBeeHHE cOOpaHts ObUIO 0TO3BAHO BEUEPOM HAKaHyHE 3a-
TUTAHUPOBAHHOM J1aThl ero nposeaeHust. CoOpanue ObIIIO pa30rHAHO MHJIMIMEH, U 3asBUTEIb
ObuT omTpad)oBaH 3a y4acTre B HECAHKIMOHUPOBAHHOM coOpanuu. CyJl CUMTAET, YTO JaHHbIC
MEpBbI, IPEIIPUHATHIE /10, BO BPEMsI TPOBEICHUSI COOpPaHUs M TOCIIE HETO, SIBISIFOTCS BMe-
LIaTEeIbCTBOM B OCYIIECTBJIICHUE IpaBa cBOOOABI coOpanus. COOTBETCTBEHHO, 3ajada Cy/a
OIIPEEINTH OBLIO JIM JAaHHOE BMEIIATEILCTBO 3aKOHHBIM 1 000CHOBaHHBIM.

2. Boino nu emewamenbcmeo 060CHOEAHHBIM
(a) ApryMeHTBbI CTOPOH

57. 3asBuUTENb COO6HIa€T, YTO YTBCPKACHUC O BO3MOXKHBIX TCPPOPUCTUYCCKUX AKTaX B
MECTax MaCCOBOI'0 CKOIIJICHUS J'IIOZ[Cﬁ OBLIO CIa0BIM MIPEANOIOKEHNEM, HC TOATBCPIKACHHBIM
(baKTaMI/I. HpI/I pacCMOTPECHUU [Ji€jia B HAIIMOHAJIBHBIX CydaX PYKOBOJACTBO Bana,uHoro aaMU-
HUCTPATUBHOI'O OKpyTa I. MOCKBBI 0TKAa3aJ10Ch MMpeACTaBUTH paﬁOHHOMy cyay UMCIOure OT-
HOLICHUC K JCITYy MaTepHualibl, CCbUIASACh HAa HUX KOH(l)I/IZ[eHIII/IaJ'ILHOCTL. HpI/I pacCMOTpPCHUU
5KaJI00bI B CTpac6ypre MMPaBUTCIILCTBO HE MPECAOCTABUIIO J0KA3aTCIILCTB TOI0, YTO HOHO6HaH
yrposa HeﬁCTBHTGHBHO nmceija MECTO. BpCMﬂ JOKa3bIBaHUs JIC)KHUT Ha CTOPOHE, HCJ’IaIOHICﬁ
YTBECPIKACHUE, OAHAKO MMPABUTCIILCTBO B JAHHOM JI€JIC€ TaK U HE CMOIJIO €0 NOATBCPAUTh.

58. 3asBuTEIb NOAYCPKUBAJIL, YTO MEPOIIPHUATHS, [TIOCBAILICHHLIC I[HIO ropoia He ObLIN OT-
MCHCHBI, HECMOTPS Ha npez[nonaraeMLIi/'I PUCK TCPPOPUCTUYCCKUX AKTOB. PeanpHas MMpu4ynHa
3anpeTa CO6paHI/IH 3aKJjiro4yajgaacb B TOM, 4TO OHO OBLIO HaIpaBJICHO NPOTUB M3pa U MpaBU-
TelnbCTBa MOCKBBI H 11O BPEMCHH COBIIaAaIO C MCPOIPUATHAMU, UMH OPraHNU3yCMbIMU.

59. 3asBuTein OTMCTUJI, YTO BMCHIATCIBCTBO B €r0 IpaBO Ha c06paHHe OBLIIO JIHIIIEHO
3aKOHHOT'O OCHOBAHMs, TOTOMY YTO 3aKOHOAATCILCTBO, neﬁCTBy}omee Ha TOT MOMCHT, HC IIO0-
3BOJIAJIO r[pe(beKTy OTO3BaTh PCUICHUEC O PA3PCIICHUN CO6paHI/ISI.
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60. IlpaBuTenbcTBO 0c000 OTMETHIIO, YTO 3asBUTENL CMOI' BOCIOJIB30BATHCS CBOUM
IIpaBOM Ha cBOOOY coOpaHHs 0e3 KaKoro-iM00 BMENIaTeIbCTBa HECKOIBKO Pa3 B IIPOIIIIIOM.
OrpaHudeHue Ha ero IpaBo, KOTOPOE PacCMaTPUBAETCS B JAHHOM CIydae, HOCUIIO UCKITIOUU-
TeJIbHBIN XapakTep. OHO OBUIO HAJIOXKEHO, TAK KaK OT MIJIMIINH OblIa OTyYyeHa HHPOpMALHsT
0 BO3MOJKHBIX TEPPOPUCTUYECKUX aKTaX M OBIO HEOOXOMUMBIM B IEJSIX MPEJOTBPAIICHUS
0ecropsAKOB U MPECTYIJICHHUH, B YaCTHOCTH TEPPOPUCTUUCCKUX aKTOB, 3aIIUTHI IIPAaB U CBO-
0011 rpakaaH, KOTOpbIE HE MMEIIM HAaMEPEHHsI y4acTBOBAaTh B COOpaHUH.

61. IIpaBUTENBCTBO TaK)Ke YTBEP:KJAJIO, YTO B COOTBETCTBUU C 3aKOHOJATEIILCTBOM O
MIPOTUBOJICHCTBUN TEPPOpU3MY NpedeKT He TONBKO ObII BIpaBe, HO M ObLI 00s3aH OrpaHu-
YHUTH TIPaBO Ha cBOOOIY COOpaHMi B ciIydae, €ClI OT MPAaBOOXPAHUTEIBEHBIX OPraHOB MOCTY-
nuIa nHQOPMALHSL O TepaKTax.

62. Hakonen, [IpaBUTENbCTBO OTBEPIVIO KaK «HETAKTHUUYHYIO» CCBUIKY 3asBUTENS Ha
ycriemHoe npasHoBanue J{Hs ropoga B MOAJEPIKKY JOBOJA, YTO HE OBUIO JOCTaTOYHBIX
OCHOBaHMH Juts 3arpera coopanus 4 centaopst 2003 . DTOT apryMeHT Jlajiee He pa3BHUBAJICS.

(b) Ouenka cyna
(i) Obwue npunyunsi

63. Cyn npu3Hal1, 4TO IPaBO Ha MUPHBIE COOpaHMs, 3aKpETUIEHHOE B cTarbe 11, sBisercst
OCHOBOIIOJIATAlOIIMM IIPAaBOM B JIEMOKPATHYECKOM OOIIECTBE M, KaK M IPaBO Ha CBOOOJY BbI-
paskeHUs] MHEHUSI, OTHOHM U3 OCHOB 1oJI00HOTO0 001ecTBa. Kak yske MHOTO pa3 yTBEpk1aJloch
B pemreHusix Cyaa, He TOJBKO JIEMOKpATHs SIBIISIETCS OCHOBOIIOJIAraomeil yeproil odmecr-
BeHHOTO rnopsiika EBporisl, Ho 1 KoHBeHIMs Obli1a pa3paboTana [Ist MPOJBIKCHUS U MTOJIep-
JKaHUs UJICaJIOB M IIEHHOCTEH AeMOKpaTHYEeCcKoro odmecTsa. JleMokparns, Kak Mog4epKHyII
Cyn, sBIsIeTCs €AMHCTBEHHON MOIUTUYECKOH MOJEINBIO0, IpeaycMoTpeHHoi KonBeniuei, HO
U eIMHCTBEHHON COBMeCTHMOHW ¢ Hell. B cuiy ¢opmynamnpoBku Broporo myHkra crarbu 11
€IMHCTBEHHBIMU MPHUYUHAMU, ONPABABIBAIOIMMY OTPAHUYEHUS HA TpaBa, 3aKPEIICHHBIEC B
9TOH cTarbe, SIBISIIOTCSI IPUYMHBL, BEITEKAIONINE U3 JEMOKPaTHUECKOro o0ImecTsa (CM. JeiI0
«XpUCTHAHCKO-JIEeMOKpaTHiecKass HapojHas mnapTusi npoTuB Momnose»y, Ne 28793/02,
§§ 62—63, u geno xaBura AHa, yIOMSIHYTOE BbIILE, § 56).

64. TocymapcTBa TOMKHEI HE TOJNBKO OXPAaHSTh MPaBO HA CBOOOIY MUPHBIX COOpaHHI, HO
1 BO3IICPXKUBATHCS OT OCCIPUYNHHBIX KOCBCHHBIX OTpaHHMYCHHUI JaHHOTO IpaBa. Beumy oco-
6oro xapakrepa cBOOOIBI COOpaHUS U ee MPSIMOH CBSI3U C IEMOKpATHEH JOJKHBI OBITH yOeau-
TeJIbHBIEC TPUYNHBI JUTS HOCSATATENbCTBA Ha AaHHOe 1paBo (cM. xesto Ouranio Toxo v. Greece,
Ne 74989/01, § 36, u neno Adali v. Turkey, Ne 38187/97, § 267, 31 mapta 2005, ¢ mocienyro-
IIAMH CCBUTKAMH).

65. PaccMmaTpuBasi ociapuBaeMoe BMeNIaTenbCTBO, Cy/l NOMKEH BBISICHUTH, UCIIOIb30Ba-
JI0 JTM TOCYAapCTBO-OTBETUUK CBOE YCMOTPEHUE Pa3syMHO, TIIATEIBHO U 1o0pocoBecTHO. Cyn
JIOJDKEH TaK)Ke PacCMOTPETh BMEIIATEILCTBO B CBETE Jie)Ia B II€JIOM, U ONPENEIUTh OBUIO JIH
OHO MPOMNOPLUOHANBHO MPECIeAyeMOil 3aKOHHON LeNU, a IPUYNHBI, IPEACTaBICHHbIC Bla-
CTSIMH AJIS1 OPABAAHUS CBOMX JEHCTBUH, TOCTaTOUHBIMU.

[Tpu sTOM Ccyn nOoJKeH yOeANThCs, YTO HAIIMOHAIBHBIE BIACTH NPUMEHHIN HOPMBI B CO-
OTBETCTBHHU C MPUHLUIAMH, 3aKPEIUIEHHBIMU B cTaTbe 11, 1, KpoMe TOro, YTO OHM OCHOBBIBA-
JIM CBOM PELICHUS Ha IPUEMIICMOH OLIEHKE COOTBETCTBYIOMIMX (DAKTOB (CM. TIOMUMO IIPOYETO
Jenno XpUCTHAHCKO-1eMOKpaTnIeckoi HapoaHoit naptuu, § 70, yka3aHHOE BBIILE).
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(ii) Ilpumenenue svliuenepeuucieHHbIX NPUHYUNOS 6 OUHHOM Oelle

66. Cyz OTMEUaeT, 4To 3asBUTEIIb JKAIyeTCs Ha 3arpeT coOpaHHus, 3arIaHMpOBaHHOTO Ha
4 centsi0ps 2003 1., a He Ha KaKUE-JIMOO OOIIEe MEpbI, IOBIHSBIINE Ha €0 IIPaBo Ha CBOOOTY
coOpanuii. B aHHBIX 00CTOSATEIHCTBAX 3asBICHHE IIPABUTEIBCTBA O TOM, YTO 3asiBUTEIb BOC-
TI0JTb30BAJICS CBOMM IIPaBOM Ha CBOOOy coOpaHMii paHee, He UMEET 3HAYCHUSL.

67. IIpaBUTENBCTBO YTBEP)KAACT, YTO BMEIIATEIHCTBO OBIJIO OCHOBAHHBIM Ha 3aKOHE,
TIPECIIEI0BAIO0 3aKOHHYIO eI ¥ OBUIO HEOOXOAMMBIM, ITOCKOJIBKY Oblia HH(OpPMAIHs O BO3-
MOXKHBIX TEpaKTax, KOTOpas M MOBJIHWsUIA HAa OT3bIB Pa3pelIeHHs Ha MPOBEICHUE COOpaHMSI.
3asBUTENb OTPULACT (DAKT HATMYHS TTO00HONW MH(OPMAIMHU WIIN ICHCTBUTEIILHOCTD YIPO3BI.

68. Cyn momuepKUBaeT, 4To, OLEHHUBasl J0Ka3aTeNbCTBA B KOHBEHIIMOHHBIX MpoLenypax,
OH OOBIYHO ClIeRyeT NMpHUHUMITY affirmanti, non neganti, incumbit probatio (Opems 10Ka3bl-
BaHUs JICKUT HA TOM, KTO YTBEPXkKAAeT, a HE OTpHLaeT). Jloka3aTenbCTBO MOXKET CIEI0BATh
U3 COCYI[ECTBOBAHMS JOCTAaTOYHO CHUJBHBIX, SICHBIX M COIVIACOBAHHBIX BBIBOAOB WJIM aHAJIO-
THYHBIX HEOCHOPEHHBIX YTBEPXKICHHUH 0 (pakTax. B HEKOTOPBIX Cllydasx TOJBKO rocyaapct-
BO-OTBETYHK MMEET AOCTYN K MH(POPMAINH, CIIOCOOHOW MOATBEPAMTH WM ONPOBEPTHYTH
ollpe/ieNieHHbIe 3asiBieHHs. HecrocoOHOCTh MpaBUTENbCTBA MPEAOCTABUTH MOAOOHYIO WH-
(dopmanmio 6e3 yJOBIETBOPUTEIHLHOTO OOBSCHEHHS MOXKET NMPHUBECTH K COOTBETCTBYIOIIUM
BBIBOJIaM B OTHOILIEHHHM OOOCHOBAaHHOCTH TPEOOBAaHWH 3asBHTENCH (CM. MOMHMO IIPOYETO
neno «®Danees npotus Poccum», Ne 55723/00, § 79, u neno «Axmen YikaH U JIp. MPOTHB
Typunuy», Ne 21689/93, § 426, ot 6 anpens 2006 roxa).

69. J1oBOZbI IPaBUTENbCTBA B JAHHOM JIEJI€ CBOAMIINCH K YTBEPKACHUIO O TOM, YTO Ipe-
(eKTy NmpaBOOXpPAaHUTEILHBIME OpTaHAMH JEHCTBHTENIBHO ObLTa TepeaaHa MHOpManus o
BO3MOXKHOM TEpaKTe, MOCIe MOMYyYeHUs: KOTOPOH OH MPHHAN PELIeHHE OTO3BaTh pa3pelle-
HUe Ha coOpanue 3asBuTels. Cyl OTMEUaeT, 4TO MPABUTEIBCTBO HE MTPEAOCTABIIIO HUKAKHX
MOATBEPKJAIONINX JJOKYMEHTOB JINOO 0OBSCHEHHI, IT04eMy OBUIO HEBO3MOXKHO TIPEJCTABUTh
JIOKa3aTeNbCTBA, MOATBEPXKAAIOIUE ATU yTBepKIAeHHU. OUYeBUIHO, YTO C Y4ETOM JelHKar-
HOTO Xapakrepa MH(OPMAIMH, TOIBKO TOCYIAPCTBO-OTBETYMK MOIJIO UMETh JOCTYII K 3THUM
MarepHuaam.

70. Cyn nanee oTMe4aeT, YTo J0Ka3aTelbCTB, MOATBEPKAIONINX HEOOX0ANMOCTh OT3bIBa
paspeleHus Ha MpoBeeHue COOpaHHsl, MPEICTAaBICHO He ObUIO U OHM HE paccMaTpUBAIINCh
BO BHYTPEHHHX pasouparenbcTBax. CKilagpIBaeTCsl BIIEUATIICHHE, YTO PAOHHBINA CyJ M3Ha-
YaJIbHO TIOCYUTAJ TIOJOOHBIE JOKA3aTeILCTBA OTHOCSIMMUCS K A€y U NPEIIPHHST TTOTIBITKA
TIOJTYYUTh JTAHHYIO0 HH(POPMALHUIO OT MIIHLUK. PalfoHHAs MUJIMIUS OTBETHIIA, YTO y HEe HE
ObUT0 Takoi MHQOPMAIMHK, a MIUIMIINS PErMOHA HE 3aX0Tela MPEICTaBUTh €€ Cy/y, CChUIasiCh
Ha COOOpa)KeHMsI CEKPETHOCTHU. 3asiBUTENb 3aTeM MOMPOCHII CYJl BOCHOJIB30BAThCS BO3MOXK-
HOCTBIO, NTPEAOCTABICHHON BHYTPEHHHM 3aKOHOJIATENILCTBOM, H IEPEAaTh JeJIo B cyn Ooiee
BBICOKOTO YPOBHS, 00JaJatolIMii KOMIICTEHIINEH paccMaTpuBaTh CEKPETHYIO MH(OPMAIHIO.
Cyn OTKJIOHWJI IaHHYIO MPOCHOY, CChUIAsICh Ha TO, YTO JIOCTYIMHOCTH AaHHOH MH(OpMAaLUH
Oosiee He MMeeT 3HAYEHMS JJIs OTIPE/ICTICHUS 3aKOHHOCTH pelIeHus npedekra. Tem He MeHee
B PEUICHUH OT TOTO XK€ JIHS PaOHHBIA CyJ YTBEp)KAal, YTO MMoA00Hast HHpOpMAaLHs CyIecT-
BOBaJIa U «IpeJIoiarana yrposy Hacuims» Juist skuresieit MockBbl. Cys TPUXOANT K BBIBOLLY,
YTO pafOHHBIN CyJ, TAKUM 00pa3oM, NEPEKIIaAbIBacT Ha 3asBUTENS OpeMsl J10Ka3bIBaHHs, KO-
TOPOMY HEBO3MOKHO COOTBETCTBOBAaTh 0€3 JOCTyIa K IPaBOOXPAHUTEIBLHOH MH(POPMALIUH.
Paitonnslii cyn Takxke yTBepkaai, Oe3 yTOYHEHMs NPHYHMH, YTO Yrpo3a TepakTa Oblia He
MIPOCTO MOTEHIHUAIBLHON, HO PEeaIbHOM, YTO ONpaBJbIBal0 AEHCTBUS MUIULIMU IPU pa3roHe
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coOpaHusi, CTaBSILEro I0J] yrpo3y KHU3Hb W 3[0pOBbE Jofel. PaccmarpuBast anesuissiuoH-
HY0 %aio0y, MOCKOBCKHIT TOPOICKOI CYyIl OCTABIII pElICHUE PAOHHOTO cy/a B cuie. B aTux
00CTOSTENBCTBAX Cy/l CUUTACT, YTO PEUICHHs BHYTPEHHUX CYJOB — IIOCTOJIBKY, MOCKOJIBKY
OHU ONMPAJIMCh Ha NH(POPMAIHIO O KTEPPOPUCTUUECKOM yrpo3e» B KaYeCTBE OCHOBAHMS IS
3anpera coOpanust, — ObUTH OCHOBAHBI Ha ITPEATIOIOKCHHUX, & HE HA pealIbHBIX (DaKTax.

71. Bonee Toro, paccMarpuBasi 00CTOSITEIILCTBA IAHHOTO Jiena B 11e1oM, CyJ1 BUIUT CHITb-
HBIE U yOequTebHbIE OCHOBAHHSI COMHEBATHCS B 3asBJICHUH TOCY/IapCTBA-OTBETUHKA O TOM,
YTO MOTEHIUANIbHAS YIP0o3a TepaKTa ObUla HCTUHHOW MPUYMHOM OTKa3a 3asBUTEINS B BbIIa4e
paspeleHnst Ha mpoBeaeHne coOpanusi. B xone pa3duparensCTB B HAIIMOHAIBHBIX MHCTaH-
LUSIX BBISIBICHO, YTO MPe(eKT ObUT M3BELIEH MIJIMIMEH O BO3MOXKHBIX TEPaKTaX B MECTaxX
MaccoBOTO CKOIUIeHUs Jitofield. Takast nHpopManus, OylydH JOCTaTOYHO CEphe3HOH M 3aciy-
JKMBAIOIICH TOBEpHs, TODKHA ObliIa MOBJIEYb YCHIICHNE Mep 0€3011acCHOCTH B OOIIECTBEHHBIX
MecCTaxX, TeaTpax, BEICTABOYHBIX 3ajaX, CIOPTILIOIAAKaX U T. A. DaKT, 4TO TPEeBOKHAS UH-
(hopmanms mocTyIuiIa nepes npasaHoBaHueM [IHsg Topona, MOT peallbHO IOBJIEYb 3a CO00ii
OTMEHY psiZia MEPOTIPHATHH I oOecriedeH st 0e30MacHOCTH YyYacTHUKOB. TeM He MeHee, KaK
BUAHO U3 oTueToB CMU, mpeAcTaBleHHBIX UCTIIOM U HE ONPOTECTOBAHHBIX T'OCYAapCTBOM-
OTBETYUKOM, MEPOIPUSATHS, OPraHU30BaHHbIe MIpHUell MOCKBBI 1 IPaBUTENBCTBOM, MPOLLIN
COITIACHO YTBEPXKAEHHON MPOrpaMMe B JIeHb, CIETYIOUINNA cpa3y 3a AHEM ILUIAHHUPYEMOro CO-
Opanust. XOTsI YMCIIO IPUCYTCTBYIOUINX Ha JaHHBIX MEPONPUSATHSIX 3HAYUTEIHHO MPEBBIIIAIO
YHCIIO O’KUJIAEMBIX YYAaCTHUKOB COOpaHMs 3asBUTEINS, €T0 COOpaHUe CTAJI0 €AMHCTBEHHBIM
MEpOIPUATHEM, KOTOPOE OBLIO OTMEHEHO BBUY YIPO3BI TEPPOPU3MA.

72. JlaHHbIE MOMEHTBHI — HECIIOCOOHOCTh TOCY/IapCTBA-OTBETYHKA IPEJOCTABUTh JJOKa3a-
TEJILCTBA, CIIOCOOHBIC TOATBEPIUTH (DAKT «TEPPOPHCTHUECKON yrpo3bl» KaK OCHOBAHUS IS
OTKa3a KCTILy B IPOBEICHUN COOpaHUs B CBETE TOTO, UTO COOpaHNE, HAPSIMYIO HAallPaBJICHHOE
MIPOTHUB MOJHUTHKH MPABUTENILCTBA I. MOCKBBI, HE OBUIO pa3pemieHo, B TO BpeMs Kak oOre-
CTBEHHBIC MEPOIIPHATHSI, OPraHU30BaHHBIC PABUTEILCTBOM I. MOCKBBI OBUTH pa3pelieHbl,
HECMOTPS Ha «T€PPOPUCTUUECKYIO YIpo3y»,— MpUBOAAT Cya K 3aKIIIOUEHHIO, YTO, OTMEHUB
coOpaHue UCTIa, MECTHBIE BIIACTH JICHCTBOBAIM B IIPOM3BOJILHOM mopsiike. CyJl cauTaeT, 4ro
He ObUTO 3aKOHHBIX OCHOBAHMS JJIsl OTPAaHWYEHHS NIpaBa 3asiBUTEIST HA CBOOOLY COOpaHuii.

73. Takum oOpa3om, UMeso MecTo HapymieHue crarbi 11 Konsenmn.



MKPTUYAIH (MKRTCHYAN) MPOTUB APMEHUK *

Xanoba Ne 6562/03
PeweHune ot 11 anBaps 2007 ropa

SI3BIK pelleHus: aHITTHICKUI.

KiroueBbie TemMbl:

Hakasanue 3a nposedenue cobpanus / yuacmue 6 coopanuu,
aghpexmueras npasosas sauwuma npasa Ha 60600y coopanull,
Kpumepuu 3aKkOHHOCIU 6Meamenscmed.

OcHoBHBIC (QAKTBI

3asBUTEIND, SABISSICH YWICHOM PecryOnnkaHCcKoM mapTiu ApMEHUH, IPUHSIT yYacTHE B Jie-
MOHCTpanuy, opranu3oBaHHoi B 2002 rogy ero u emie mecTbio maprusmu. Ilocne nemMoH-
CTpaLH 3asiBUTENb IPU3BAJ YyUACTHUKOB MPOJOKUTH IIECTBHE 110 HAMPABICHUIO K 3/1aHUIO
napsiamenTa. Beuepom Toro e mHs OH ObUI apecTOBaH 3a OPraHM3aIMI0 HE3aKOHHOTO IIeCT-
BHS U HapylleHHEe MPaBWI IPOBEJECHUS AEMOHCTPAlUi U yIuuHbIX mecTBuil. Cyn mpu3Han
ero BMHOBHBIM B HapymieHun crarbu 180.1 Konekca 00 aqMHHUCTPaTHBHBIX IpaBOHApYIIe-
HUSIX W HA3HA4WII ITpad, SKBUBAJIICHTHBIH | eBpo. Pemenne okoHvaTenbHOE U 00)KaI0BaHUIO
HE TOJIIEKHUT.

3asBUTEND O ANeIUILIUI0 B ATICIUISIIMOHHBIN TPaXXIaHCKUI Cy, 000CHOBBIBAsI 3TO
TeM, 4TO 00J1a/1aeT KOHCTUTYIIMOHHBIM IIPaBOM 00XKaJIOBaTh PELICHHs paiiOHHOTO Cy/ia B BbI-
LIECTOAIIEM Cylie. ANIEUIAIMOHHBIHN Cy OCTaBUII pelIeHUe PalloHHOTO Cy/a B CUiie. 3asBUTEIb
nofan anewsanuio B Kaccannonssiii cyn. KaccanuoHHbIH cyn B pacCMOTPEHUH aleuIaLun
OTKa3aja B CBSI3M C TE€M, YTO HAllMOHAJIBbHOE 3aKOHOAATEIbCTBA HE MpeTycMaTpuBaeT Kaccalu-
OHHOT'0 00’KaJIOBAHMS TAKOTO PEIICHHS.

B ApMeHnn Ha MOMEHT ONHCBHIBAEMBIX COOBITHH JEWCTBOBAJ 3aKOH O MOPS/IKE ITPOBEC-
HUs AeMoHCTpauui, npunsTeii eme B CCCP.

Crarbst 180.1 Kozekca 00 aqMHHHCTPaTHBHBIX NPAaBOHAPYIICHUSX APMEHHH HMEET OT-
CBUIOYHBIN XapakTep U MpeTycMaTpUBaeT OTBETCTBEHHOCTh 3a HAPYyIIECHHE YCTAHOBIEHHBIX
3aKOHOM IIPAaBWJI NIPOBEACHUS JeMOHCTpanuii. Takoi 3akoH npuHsT He ObL1. [IpaBUTENBCTBO
3a8BUJIO, YTO AaHHbIe oTHouIeHus peryaupyet 3akoH CCCP. IlosTomy eciu mpu3HaTh, 4To
3aKOH HE UMEET IOPUANYECKON CUIbI B APMEHHH, TO 3asBUTEIb HE ABISETCS HAPYIIUTEIEM
crarbu 180.1 Konexca 00 aIMMHUCTPAaTHBHBIX MIPABOHAPYIICHUAX. DTOT BONPOC ObIIT Hanbo-
Jiee CHOPHBIM B JAHHOM JIeJIE.

Pemenune
ITo stomy nmoBoay Cyz ykaszais, 4TO B 3aKOHOAATENbCTBE APMEHHMU HE CYILECTBYET YeT-
KO C(OPMYIHPOBAHHOTO TPABHUIIA, UMCIOT JH FOPUIAMYCCKYIO CHITY COOTBETCTBYIOIIHC HOP-

Mmbl 3akoHogarenbcTBa CCCP Ha Tepputropun ApmeHun. OTCYTCTBYET TaKKe MpeLeIeHTHOES

! Pestome noarorosieHo o Marepuanam HITO «Cratbs 42 Koncrurynum» (I'py3us).
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IIpaBo MO paccMarpuBaeMoMy Bompocy. Io 3anpocy Cyna npaBUTEIBCTBO HE IMPEAOCTABUIIO
KaKUX-JTM00 PUMEPOB IPUMEHEHU 3akoHoarenbeTBa ObiBiero CCCP B 11e10M mit 3aKoHa
U JIEKpeTa o MpaBUiIaxX MpoBeaeHUs JeMoHcTpauuil. [ToaToMy cyn ykasal, 4To, OCHOBBIBAsChH
Ha craree 180.1 Konekca 00 agMMHHCTPAaTHBHBIX NMPABOHAPYIICHUSX, 3asSBUTENIb HE MOT C
JIOJPKHOMU CTENEHBI0 YBEPEHHOCTH NPEJICKa3aTh IOPUANYECKHE MTOCIEACTBUS €ro IeHCTBUI B
JIAHHOW CUTYyal1H.

Cyn Taroke ykasaJl Ha TO, 4TO MOCie OOpeTeHHsI HE3aBUCUMOCTH B APMEHHH HE OBLIO
MIPUHSTO HU OJJHOTO aKTa, PETYIUPYIOIIETo MpaBHiIa TPOBEACHHUS JEMOHCTPANil 1 MHBIX Ma-
nudecranuii. CoOTBETCTBYIOIINH 3aKOH ObLT MPUHAT TosbKO 28 anpens 2004 roxa. Cyx npu-
HSUT BO BHIMaHHE, YTO TPeOyeTCsl HEKOTOPOE BPEMs JUIsl TOTO, YTOOBI IPHHSATH HEOOXOIUMBIC
3aKOHOJIAaTENIbHbIE aKThl B TEUEHUE MEPEXOJHOTO MEpuoja, OJHAKO CPOK MOoUTH B 13 neT He
SIBJISIETCSI OTIPABIaHHBIM, 0COOCHHO IPUHMMAsl BO BHUMAHHE, YTO PEYb HJIET O TAKOM BaKHOM
IpaBe, Kak MpaBo Ha MacCOBbIE COOpaHMSI.

Ucxon nena: umeno mecmo napywenue cmamou 11 Konsenyuu.



Ol ATAMAH (OYA ATAMAN) NPOTUB TYPLIUK *

Xanoba Ne 74552/01
Pelwenune ot 5 pekabpsa 2006 ropa

SI3BIK peneHus: aHIIMHCKUH, paHIly3CKUi.

KitroueBble TeMBI:

npuHyoumenvbHoe npexpauerue coopanuil,
Kpumepuu 000CHOBAHHOCMU BMEUAMENbCINEA,
Kpumepuu copasmepHoCmu 6MeuamensbCmed.

OcHoOBHBIC (GAKTBI

3asiBUTENBHUIIA, TPEICENaTeNIb CTaMOYIbCKOW ACCONHMAIMH MPaB YeJI0BEKa, OPraHU30-
Baja AeMoHcTpanuio Ha rwromanu Cynrana Axmera B CtamOyne B popMme MICCTBHS C 3asiB-
JieHreM Ut pecchl. [lomuius motpeboBana ot rpymimbsl B 40—>50 delioBek, MOKa3bIBaBIIIX
MJIaKaThl, Pa30UTUCh, MPEAYNPEIUB, UTO AEMOHCTpPALIUs SBISETCS HE3aKOHHOM, TaK KakK He
OBLTO CICNAHO YBEIOMIICHHE O €€ IPOBCICHUN M OHH TEM CaMbIM HAPYIIAIOT OOIICCTBEHHBII
MOPSIOK. JIeMOHCTPAHTHI OTKA3aIHMCh MTOMYMHUTHCS U MOMBITAINCH CHIION MPOJIOKUTH cede
nyThb. PaccenBasi J€MOHCTPAHTOB, MOJIMLMS MCIOJIb30Baja Pa3HOBUIHOCTD CJIE30TOYUBOTO
ra3a — «IEepLOBBIH CIIpei».

Pemenune

Cyn mocuurai, yTo Ipymnna AeMOHCTPAHTOB — MpUMEpHO 50 yesnoBek, KeJaBUIMX MpU-
BJICYb BHUMAHHE OOIMICCTBEHHOCTH K aKTyaJIBHOMY BOIPOCY (BBICTYILUICHUE MPOTUB TUIAHOB
OTHOCHTEITFHO TropeM «F-THmay), — He mpeacTaBisuia KakoH-Tiu00 OMacHOCTH Jis o0IiecT-
BEHHOTO TMOPsIIKa MOMUMO BO3MOKHOTO HApYIIEHUs JIBHXKEHUs TpaHcnopTa. Meponpusrue
HayvaJoCh B CEpeIUHE JTHS U MPOA0IIKAIOCH IPUMEPHO M0IYaca 10 BMELIaTeIbCTBA MOTUIIH.
Cyn ObUT yIUBIICH HETEPIICIMBOCTHIO MOIHIIUY, CTPEMHUBILCHCS MOJI0KUTH KOHEI[ IEMOHCTpAa-
LIMK, OpraHu30BaHHON Accolualueil mpas yesnoBeka. Eciay 1eMoHCTpaHThl He JOMYyCKAaIOT aK-
TOB HACHJIHSL, ITyOJIMYHBIM BIIACTSM CJICAYCT MPOSIBIISTH ONPEICICHHYIO CTCIICHb TEPIIUMOCTH
10 OTHOIICHUIO K MUPHBIM cOOpaHusM. [[puMeHeH e MOTUIHEH CUITBI He OBLIIO COpa3MEePHBIM
¥ HEOOXOMMBIM JJIs TIPSIOTBPAIIICHUS OCCIOPSIIKOB.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

W3BAEYEHHUA U3 PELLEHUA

II. TIPEATIOJIATAEMOE HAPYIIIEHUE CTATBY 11 KOHBEHIIUNA
[...]

30. Cyﬂ OTMETUJI, YTO BOIIPOC O BMEHIATCIBLCTBE WM HEBMEIIATCIILCTBE B IIPABO 3asIBUTC-
JIss Ha MUPHOC C06paHI/I€ OGCy)K,HeHI/IIO HC IMMOAJICKUT. Takoe BMeIIaTeIbCTBO UMEET 3aKOHHEIC

! CBoboaa coOpanuii B mocranoBineHusix EBporneiickoro cyna no npasam venoseka / Pen. H. A. 3Bsruna.
Boponex, 2009.

162



ocHOBaHMs — pasyielt 22 Akra o coOpanusx u mectBusix (3axon Ne 2911) — u, Takum oOpa-
30M, «IPEANNCAaHO 3aKOHOM» B paMKkax ImyHkTa 2 ctatbi 11 Konsennuu. Ho ocraercs Bonpoc:
TIPECIICIOBAIIO JIM ITO BMEMIATEILCTBO 3aKOHHYIO 11€JIb U HEOOXOAMMO JIM OHO B JIEMOKpATH-
4eCKoM 001ecTBe?

1. 3axonnas yenwv

31. [IpaBUTENBCTBO 3asIBUJIO, YTO 3TO BMELIATENBCTBO MMEIO 3aKOHHBIE LEJIU, BKIIOUast
IIPEIOTBpAIeHHE OECIIOPSIIKOB M 3AIUTY NpaB JPYTHX JIHIL.

32. Cyn nonaraer, 4To ocriapuBaeMasi Mepa MOXET OBbITh paclieHeHa KaK Mpeciie/0BaBIIas
0 KpaiiHell Mepe JIBe 3aKOHHBIE 11eJIM — IIPEJ0TBpalleHUe HapyIIeHHH 00IeCTBEHHOTO TOo-
psZiKa M 3amuTy MpaB JAPYTHX JIMI, OCOOCHHO MpaBa cBOOOAHO, 0e3 OrpaHHYCHUH TepeIBH-
raTbcsl B OOIIECTBEHHOM MECTe.

2. Oyenka HeobX0OUMOCMU NPUHAMUS MeP 8 QeMOKPAMULECKOM 00ujecmee

33. C TOuKHM 3peHus NPaBUTENbCTBA, 3aSBUTEIbHULA IPHHAMAJIA Y4aCTHE B IEMOHCTpa-
UM, TIPOBOJMMON Ha IUIOImAIU 0e3 MPeBapUTEILHOTO YBEJOMIICHUS U MPOTHUBOpEYaei
3aKOHOJIATENbCTBY rocyaapcTsa. [IpaBUTENBCTBO TaKKe OTMETHIIO, UTO 3asBUTEIbHUIA, KAK
U JIpyrue JEeMOHCTPAHTHl HE MOMYMHMIACH MPUKa3y MOJMLIMH. B Takux oOCTOsTENBCTBAX,
NIPUHKMMast BO BHUMaHHE BBICOKHIT ypOBEHb TPEOOBAHMI MO OTHOIICHUIO K FOCY1apCTBEHHON
BJIACTH B 3TOH cdepe, NMPaBUTEIBCTBO COWIO, YTO PUCK BOSHUKHOBEHUS OECIOPSIKOB, KOTO-
pBle MOIIIM OBl YIpOXKaTh IpaskjaHaM, HAXOAMBLIMMCS B TIAPKE B O’KUBIICHHOE BpPeMS JHS, U
COIIPOTHUBJICHUE JIEMOHCTPAHTOB IO CYIECTBY JaJIM 3aKOHHBIE OCHOBAHMUS K pa3roHy coOpas-
mmxcst. [lo MHEHHIO TPaBUTEIBCTBA, JAHHOE BMELIATEIbCTBO MOJINUIMH OBLIO HEOOXOIMMOM
Mepo#i B pamKkax Broporo naparpada crareu 11 KonBenun.

34. 3aaBUTENBHUIIA OTMETUIIA, YTO MOJIHUILIKS BMEIIATIAch B XOJI aKLIUHU, HE JOXKUAAACh, KOT-
Ja Oy/leT 3a4uTaHo MyOIMYHOE 3asBICHUE, MO IPEUIOTOM, YTO MUTHHI Hapyllan oOIlecT-
BEHHBII OPAAOK.

35. Cyn B epByIo o4epesb ccbliaeTcst Ha (pyHIaMeHTaJIbHbIE TPUHIINIIBL, JIeXKAaIINe B OC-
HOBE €T0 PEIICHNH B COOTBETCTBUU cO crarber 11 (cMm. meno «/xasut An npotus Typrumny,
xkaoba Ne 20652/92, §§ 56—57, neno «IIbepmon npotuB OpaHium», pelieHue ot 27 anpens
1995, §§ 76—77, u neno «Oprannzanus «Ilnardpopma «Bpauu 3a )xu3HBE» IPOTHB ABCTpHUIY,
peurenue ot 21 urons 1988 1., § 32).

36. Cyn Taxike OTMEYaeT, UTO TOCYAAPCTBEHHBIE BIIACTH HE JOJDKHBI 3aLUINATh TOJIBKO
JMIIB ITPaBO MUPHO cobuparbesi. OHM TakkKe AOJDKHBI BO3JEPIKAThCS OT OECIIPUYNHHBIX KOC-
BEHHBIX OTPaHUYEHHH B OTHOIIEHUH 3TOro mpasa. HakoHel, Cyq cUMTaeT, 4To, XOTS OCHOB-
HBIM [IPEIMETOM CTaThu 11 sABIIsSETCS 3aIUTa Tpa’kAaHUHA OT IPOU3BOJILHOTO BMEIIATENbCTBA
BJIaCTEH B MPOLIECC MPUMEHEHHS 3alMIIAEMbIX IPaB, JOIDKHBI OBITH COOMIONEHBI 00s3aTeIIb-
cTBa 110 d(PEKTUBHOMY OCYILECTBICHHIO ITHX IpaB (CM. yIIOMSHYTOE BbIIIe jesio [IxaBura
AHa, § 57).

37. Ilpex e BCero cya MOJIaraeT, YTo JaHHbIE PUHIUIBI TAKXKE NPUMEHUMBI K BOIIPOCY
0 JIEMOHCTpAIMAX W IIECTBUSX, OPraHU3yeMBIX B 0OIIecTBeHHBIX MecTax. OH, onHaKo, 00-
pamaetT BHUMaHHE Ha TO, YTO allpuOpH HE NMPOTUBOPEUUT AYXYy cTaThd 11 To oOcTOsITENBCT-
BO, YTO B IIEJISIX 3AIIMTHI OOLICCTBEHHOTO TOPsAKAa W HAMOHAJIBHOM O€30MacHOCTH BBICO-
Kasi JOroBapHBaIoLIascsi CTOpOHa TpeOyeT, YTOOBI IPOBEICHNE MUTHHIOB OBIJIO MPEAMETOM
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aJMUHHCTPUPOBAHUs (BMEIIATENbCTBA BIACTH), U PENIAMEHTUPYET AEATENBHOCTh acCoLUa-
uuii (cM. geno Jlxasuta Ana, §§ 66—67).

38. [IpuHuMast BO BHUMaHHE HAIMOHAJIBbHOE 3aKOHOAATENIBLCTBO, CyA KOHCTaTUPYET, 4TO
JUISl TIPOBEJICHHUS IEMOHCTpAIMH CaHKIMK He TpedyeTcs. B paccmarpuBaemblii nepuon, onHa-
KO, TPeOOBAJIOCH, YTOOBI YBEJOMIICHUE O ITPEICTOSIIIEM COOpaHNH OBIIO MOIaHO 3a 72 yaca 10
ero Havasia. B mpuHIMne npasmia mogoOHOr0O poja He JOIDKHBI MIPEICTABIATh COOO0H CKpBI-
TOE TPEMSATCTBHE HA IIyTH K OCYIIECTBICHHIO CBOOOBI MUPHBIX COOpaHHi, MOCKOIBKY OHA
samminena Konsennueid. Camo co0oit pasymeercs, 4To Jro0ast AeMOHCTPALUsL, IIPOBOANMAS B
OOILECTBEHHOM MECTE, /IO OIPE/ICIICHHOW CTEIIEHN MOXKET BBI3BaTh HapylIEHHE OOLIECTBCH-
HOTO TIOPSIAKA U CTOJIKHYTHCS C ITPOSIBIICHUSMH BP)XKICOHOCTH. Y YUTBIBAsI 3TO, BAYKHO, YTOOBI
accoIMalUi U ApYrue JIUIa, OPraHU3yIoMKe AEMOHCTPAIUH, KaK YYaCTHUKH JEMOKpaTHye-
CKOTO TIpoliecca, YBaykKasli TIPaBuiIa, peryJupyIoline JaHHBIN Tporece, coOonast 1eHCTBYy0-
L11€ HOPMBL.

39. Cyn nmonaraert, 4To NpH OTCYTCTBUU NPEABAPUTEIHHOIO YBEIOMIICHUS AEMOHCTPALUS
OblTa HEe3aKOHHOW — (haKT, KOTOPBIH 3asBUTENbHHIA He ocrapuBaeT. OfHAKO OH OTMEYAcT,
YTO HE3aKOHHOCTH JICMOHCTpAIIMU HE OIPAaB/bIBACT OTPAHMUYCHUSI CBOOOIBI COOpaHMi (CM.
neno «Cucce nporuB @panmum», Ne 51346/99, § 50). B HacTosimem nere, oqHaKo, yBeIOMIIe-
HHUE MOIJIO ObI MOOYIUTH BIACTH CBECTH K MHUHUMYMY HapylICHHE OOIECTBEHHOTO MOPSIKA
ITyTeM BOCHPENATCTBOBAHUS IBUKEHUIO TPAHCIIOPTA, KOTOPOE IEMOHCTPAIHs MOIVIA BBI3BATh
B «4ac muk». [lo MHEHUIO cyna, st TOro 4TOObI 00ECIICUUTh MJIaBHOE TIPOBEJICHUE JIEMOH-
CTpanuy B 1000 MOMEHT — Oy/Ib TO MUTHHT WJIM KaKoe-IuOo Jpyroe coOpaHue TpaxiaH
MOJIUTUYECKOT0, KYJIbTYPHOIO MJIM MHOTO XapaKTepa, — Ba)KHO MPEANPUHATH IPEBEHTUBHBIE
MEpBI 110 COOITIOJICHUIO O€3011aCHOCTH, TaKUe, HalpuMep, Kak MPUCYTCTBUE B MeCTax MpoBe-
JICHUSI IEMOHCTpaNuii Ciryk0 oKa3aHuUsI IEPBOH TOMOLIIH.

40. U3 cBUIETENLCKUX NOKa3aHWil, TaHHBIX B XO/€ CyJeOHOTO 3aceiaHus, BUIHO, 4TO
TPYIILY JIEMOHCTPAHTOB HECKOJIBKO pa3 MH(YOPMUPOBAIN O TOM, YTO LIECTBHE SIBIISICTCS] HE3a-
KOHHBIM ¥ MOXKET BbI3BaTh HApyIICHUE OOIECTBEHHOTO MOPSI/IKA, U ITPUKA3bIBAIN PA30UTHCE.
3asBUTEIBHULIA ¥ JPYTHE AEMOHCTPAHTHI HE MOJYMHIINCH MIPUKa3y CHJI OE30IIaCHOCTH | I10-
MBITAIUCh ABUTAThCS BIIEPE.

41. Tem He MeHee OTCYTCTBYET CBUAETENBCTBO TOT0, UYTO paccMaTpuBaeMast rpymnmna mnpes-
CTaBJIsJIa OMACHOCTD JUIsl 00IecTBeHHOTO mopsiyka. Cy KOHCTaTHPYET, YTO aKIUsl Hadyaslach
OKOJIO MOJYJIHS ¥ 3aKOHUMIJIACh 3ai€P:KaHHEM IPYIIIBI JEMOHCTPAHTOB Uepes3 1ojdaca nocie
Havana. /leMoHCTpanus Obula pa3orHaHa OTYACTU W3-3a HPOSIBICHUN HETEPIHMOCTH CO CTO-
POHBI BIACTEH.

42. C rouxu 3penus Cyna, TaM, II¢ AEMOHCTPAHTHI HE BOBIEUEHBI B aKThI HACHUIIHSI, BaXHO,
YTOOBI BJIACTH B ONPEACICHHOM CTEIIEHH HPOSBIISUINA TOIEPAHTHOCThH MO OTHOLIEHHIO K MHUp-
HBIM COOpaHUsIM IrpakJaH, HHade cBo0oaa coOpaHuii, rapantupyemas crarbeit 11 Konsenmum,
OyzeT nuIIeHa CBOeH CyTH.

43. CooterctBeHHO, CyJ Honaraer, 4TO B HACTOAIIEM €€ CHIOBOE BMEIIATEIbCTBO
TIOJIMIMK OBUIO HEPONOPLHOHAIBHBIM U HE SIBISIOCH HEOOXOAMMBIM TSI TPEAOTBPAIICHHS
HapyIIeHHs 00IIECTBEHHOTO NOPS/IKa B 3HaUYeHWH BTOporo naparpada crarbu 11 KonseHun.

44. CoOTBETCTBEHHO, UIMEJI0 MECTO HAPYyILIEHNUE 3TOH HOPMBL.



OAMHTEP (OLLINGER) MPOTUB ABCTPUU *

Xanoba Ne 76900/01
Pewenne ot 29 utoHsa 2006 ropa

SI3bIK peneHys: aHMTUICKUH.

KiroueBbie Tembl:

no3uUmMuBHble 00513ameibCmea no OXpane coopanuil,
3anpem npogederust COOpaHus,

Kpumepuu 000CHOBAHHOCMU BMeWamenbCmead,
Kpumepuu copasmepHoOCmuy 6Mewamenscmead.

OcHoBHBIE (PAKTBI

3asBUTENb MPOMH(OPMUPOBAT MOJMIMIO O CBOEM HaMEpeHHH NpoBecTd B J[eHb Bcex
CBSTBIX MUTHHT Ha KianOumie. L{enbro MeponpusaTst ObUIO ITOMUHOBEHHE €BPEEB, YOUTHIX
CC, mosToMy OHO JODKHO OBUIO MPOWTH OAHOBpPEMEHHO ¢ coOpanueM «ToBapuiiecTBa
IV» — opranuzannu ObBmx wieHoB CC — B 3HaK IpOTECTa MPOTHB HX JIESATEIHBHOCTH.
[Ipeamnonaranock, 4To0 B MUTHHTE NPUMYT y4dacTHE LIECTh YEIOBEK C HEOOJBIIMMH IUIaKa-
TaMH, UHBIC CPE/ICTBA BBHIPAKCHUSI MHEHUS (B YaCTHOCTH, CKaHAWPOBAHHUS) UCIIOIB30BATHCS
He OynyT. OHaKo MepoInpHsTHE OBIIO 3alPEIleHO CO CCHUIKOM Ha yrpo3y oOIIeCTBEHHOMY
nopsiaky. [IpoBenenne AByX CTOJIb Pa3IMYHBIX 110 HEIsIM COOpaHUil OZTHOBPEMEHHO B OJJHOM
MeCTe MOIJIO, 10 MHEHHIO TTOJMIIUH, ITPUBECTH K KOH(IIMKTY MEX/ly Y4aCTHUKaMHu U Oecro-
psnKy Ha Kiagouie. 3anpet 0611 oOkanoBaH OIMHIEpOM BO BCEX HAIIMOHAIBHBIX CYCOHBIX
MHCTaHIUX, B ToM yncie B Koncrurynunonnom cyne Asctpuu (KCA), onnako 06e3ycrentso.
KCA ormerwi, 4To I1aBHOW NMPUYMHOHN 3ampera Oblia HEOOXOJMMOCTh OrpaguTh OT OecIo-
KOHMCTBa JIrofiei, KOTopble B JleHb BceX CBATHIX TPAIUIMOHHO ITOCEHIAIOT Kila 0unIna.

Pemenune

Cyn npuInen K BBIBOLY, YTO ITpaBa 3asBUTEIIST ObUTH HapylIeHbl. B maHHOM jene He OblT
COOJIIOIEH CITpaBe VMBI OallaHC MHTEPECOB Pa3IMUHBIX TPy Ipaxaan: ONuHrepa u npe-
ToJIaraeMbIX y9acTHHUKOB MUTHHTa, « ToBapumectsa [V» n mocerureneit knanouma. MUTHHD
Ouuarepa ObUT (GOPMOH BBIpKEHHUS TIPOTECTa MPOTUB JesitenbHocTH «ToBapumiecTa [V,
U M03TOMY IIPOBEJCHUE €0 B TO YK€ BpeMsl OBLJIO HEOOXOAMMO JJIsl BEIPAXKECHUS ITOW HJICH.
BesycnoBHbI 3ampeT KOHTPAEMOHCTPAIUY — HECOPA3MEPHOE OTpaHUUYEHHE. 3alIaHUPOBaH-
HBIIl MUTHHT HE MOT OCKOPOHTH YyBCTBA ITOCETHTEIICH KiIa0HIIa, TIOCKOJIBKY €r0 yYaCTHHKH
TIPSIMO 3asIBUJIM, YTO HE OyayT CKaHIMPOBaTh. B 1ei1sx xe obecredeHust mopsijika 1 UCKIItoue-
HUSI KOH(JINKTOB BJIACTSIM CIIEJOBAJIO TIPHHSITH COOTBETCTBYIOIINE MEpPHI, B YaCTHOCTH obec-
MIEYUTH MPUCYTCTBUE MOJUIMN Ha KJIJ0HIIIE.

HUcxon nena: umeno mecmo napyuienue cmamou 11 Koneenyuu.

! Pe3toMe MOATrOTOBJICHO 110 MaTepuaiaM )ypHaia «BecTHHK myOnnuHOro npasa» u caiita «3akonsl Poc-
CUUY.



CEPIEW KY3HELLOB (SERGEY KUZNETSOV) TPOTHB POCCHUM !

Xanoba Ne 10877/04
PelwieHne ot 23 oktabpsa 2008 ropa

SI3BIK pelleHus: aHITHICKUI.

KiroueBbie Tembl:

Hakasanue 3a nposedenue cobpanus / yuacmue 6 coopanuu,
Kpumepuu 060CHOBAHHOCIU 6MeamensCmead,

Kpumepuu copasmMepHOCm 6MeuamenbCmed.

OcHoBHBIC (GAKTBI

3asBUTENb C ABYMS rpakaaHaMu mposerd B Mapte 2003 rozna B 1. ExarepunOypre nuker
niepen 3naHneM CBepIUIOBCKOrO OOJIACTHOTO Cy/a C IIENbI0 NPHUBJICUYEHHS BHUMAHUS K Ha-
PYLICHHUIO MpaBa Ha JOCTYI K MPaBOCYAUI0. YYAaCTHUKY MUKETa PAaCIpOCTPAHSAIN ra3eTHbIE
BBIPE3KM M JIMCTOBKH, Kacaroluecs mHpencenarens odiaacTHOro cyga OBuapyka, KOTOPBIH
TIPE/TIONIOKHUTENIFHO OBbLT 3aMelIaH B KOPPYNIMOHHBIX CKaHJAANaX, ¥ COOMpaIM TMOIIHCH 3a
ero orcraBky. [Inker ObuT pa3pelieH aJMHHUCTpaLUEel Topoja, BO BPEMS €ro MpOBEACHHS
HUKaKHX HapylmleHuH 3adukcupoBano He ObUI0. BriociencTBuy 1o 3asBICHHUIO 3aMECTUTEIIS
Tipezicesiaresisi 00IacTHOTO Cy/la B OTHOIICHHWH 3asBUTENsSI ObUIO BO3OYKIEHO IPOU3BOICTBO
T10 JIeNly O HAapyIICHWH YCTAHOBJICHHOTO ITOPSI/IKA OPTAHHW3AI[MH M TPOBEICHUS MKETHPOBa-
Hust. Ero oOBUHSIM B HapyLICHUH CPOKa ITOJa4d YBEJOMJICHHUS O NMUKETE, N3MEHEHUH 3asiB-
JICHHOM 1IN NIMKEeTa U OJIOKMPOBAHMH BXOJIa B 3/1aHue cyna. OH ObII IpU3HAH BUHOBHBIM, B
KauecTBE HaKa3aHWs ObUT HA3HAYCH aIMMHUCTPATUBHBII mITpad.

Pemenue

Cya HaroMHMII, YTO MTOHSATHE OTPaHMYCHUSI CBOOOIBI COOpAaHMI BKIIIOYAET B ce0sl MEpHI
TIPUHSTBIC 70 MPOBEICHHS COOpaHMs, B MPOLECCE €ro MPOBEACHUS, a TAKXKE KapaTesbHbIC
MEpBI, IPEATPUHSTHIC TTOCIIE COOpaHUsI.

Cyn cormacuics ¢ TeM, YTO MMEBIIee MECTO BMEIIATEILCTBO OBIIO «IIPEIYCMOTPEHO 3a-
KOHOM» M TIPECIIEJOBAJIO «JIETHTHMHBIC LEIN» MPEAYNPEkKACHHsT OCCIIOPSIKOB M 3alUTHI
IpaB JIpyTHX JIHII.

OnHako, pacCMOTPEB BBIABUHYTHIEC BIACTIMH 000CHOBAHUS ISl BMEIIATEIBCTBA M UX CO-
orBercTBHE (akram, Cya cyen, 4TO pOCCHICKUE BIACTH HE NPHUBEIH KaKHX-THOO «CyIIECT-
BEHHBIX U JIOCTATOYHBIX» IPHUYHH, KOTOPBIE MOIIIN OBI ONTPaB/IaTh BMEIIATEILCTBO B OCYIIIECT-
BJIEHHE 3asBUTEJIEM IIpaBa Ha cBOOOy coOpanwmii. To, uro pazmep mrpada (1000 pyoieit) Obun
MaJl, He OTMEHsIeT (pakTa, 4TO BMEMIATEIbCTBO HE ObIIIO «HEOOXOIMMBIM B IEMOKPATHYECKOM
obuiecTBe.

Ucxon nena: umeno mecmo napywenue cmamou 11 Koneenyuu.

! Tlep. A. JlemeHeBoi, A. MenbHUYEHKO, IIPEJOCTABICH YPaIbCKUM LEHTPOM MEXYHAPOIHON U KOHCTUTY-
LMOHHOMU 3aLIHUTHI IPAB YeJIOBeKa / 00IECTBEHHEIM 00beqHHeHUEM «CYTSKHUK.
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WU3BAEYEHUSA U3 PELLEHUA
B. Ilo cymecTBy aena
1. /l0o600b1 cmopox

30. 3asgBuUTENH yTBEPXKJIACT, YTO YBEJIOMIICHHE O IHMKETe ObUIO Ha/UIeXaIlUM 00pa3oMm
MPEAOCTaBICHO aAMUHUCTPALUU TOPOJa, KOTOpas MpHU3HAJa ero NOJTy4eHUe U MOpyUYnia MH-
MUK 00ecneYnTh OOIIECTBEHHBIH IOPSIOK BO BpeMs mukera. OOs3aHHOCT 00ecredeHust
cobmronenus TpeboBannii Ykaza 1988 roma Ipesnanyma BC CCCP npu opranuzamuu co-
OpaHus BO3JIO)KEHA HA BIIACTH, KOTOPHIE MOIIIM MOIPOCHUTh YYaCTHUKOB IUKETA MPEKPATHTH
MEpOIPUATHE B Cllydae HapylIeHHs 00IIecTBEeHHOTo rnopsiika. OaHako HapyleHni odmect-
BEHHOTO TOpsi/IKa 3a()MKCHPOBAHO HE OBLIO.

31. 3asgBuUTENb YTBEPHKAACT, UYTO HET JOKA3aTENbCTB BMEHSAEMOIO €My BOCIPENSATCTBOBA-
HUSI TPOXOJY B oOyacTHOi cyn. [Toka3anust cyneOHBIX MPUCTABOB HE 3aCIy)KUBAIOT JOBEPHS,
MIOCKOJIBKY KaK COTPYAHHUKH OOJIaCTHOTO Cy[a OHH SIBIISIIOTCS 3aMHTEPECOBAHHON CTOPOHOM,
TaK)Xe MaJOBEPOSITHO, YTO OHH MOIJIM BCIIOMHHUTb B CY/IE COOBITHUS, KOTOPBIE IPOU30IILIN /1BA
Mecsina Hazaa. B pelicTBUTENBbHOCTH, MPOTOKOJ Cy[AeOHOTo mpuctaBa M., COCTaBICHHBIH B
JICHb ITUKETa, HE YIOMHHAET O BOCIPENATCTBOBAHUM MPOXOAY. Takike M MPOTOKOJ APYroro
npucrasa B., KOTOpbIi He HccieIoBalICs B CyJie, TOKA3bIBACT, YTO YYACTHUKH IHKeTa He OJ10-
KHPOBAJIM JOCTYI B 31aHne cyaa. CBUIETENN CO CTOPOHBI 3asBUTEINS U (oTorpaduu rnoxasa-
JIM, 4TO 3asBUTENb HE HApyIIaj OOIIECTBEHHOTO MOPSIIKA, HO Cy/l OTKJIIOHWII 3TH J0Ka3aTellb-
cTBa. 3asBUTENb yKa3all, YTO MPOTOKOJI 00 aIMHUHHCTPAaTUBHOM IPABOHAPYLIEHHH OBLT CO-
cTaBieH 23 JHS CITyCTs MOCIe IMUKETa B OTCYTCTBUE KAKUX-JIMOO 3asBICHUN OT MOCETHTEINCH
CyZla WU CyAel MO MOBOLY BOCHPEMSITCTBOBAHUS MPOXOAY B Cy[d. AIMHHUCTPATUBHOE Ipe-
cieloBaHKe OBIIO CIIC/ICTBUEM JaBJICHUsI, OKa3aHHOTO MIEPBBIM 3aMECTUTEIIEM IIpe/IceaTerst
CBepAIIOBCKOr0O 00JIACTHOTO Cy/Ia.

32. Yro kacaercs myOIuKaIyii, KOTOpbIE 3asBUTEIb PACIIPOCTPAHSUT M KOTOPBIE OBLUTH OITH-
CaHbl 3aMECTHUTENIEM IIpesiceaTesst 00JIaCTHOTO CyAa KaK «KJIEBETHHYECKHE M OCKOPOHUTEIb-
HBIE», 3asIBUTEIIb OMYEPKUBACT, YTO 3TH CTAThU HUKOT/Aa HEe OBUIM IPEIMETOM HCKa O Pacipo-
CTpaHEHMH Mopoyanieil HHPOPMALK WITH IPOKYPOPCKOH MpoBepKHU. B 310l cBsI3M 3asBieHne
3aMeCTUTeNIs IpeficeiaTeNs Cyjla He UMeeT MpaBoOBbIX ocHOBaHuil. Kpome Toro, Hu B Ykase
1988 rona, Hu B 3aKoHOAaTebCTBEe ExaTepnHOypra o coOpaHuUsIX HET HOPMBI, TpeOyromel co-
OTBETCTBHUS COAEPKAHMS MaTePUaIOB, PACIPOCTPAHIEMBIX Ha COOpaHHH, LIEISIM COOpaHHsI.

33. B 3akiroueHue 3asBUTENb YTBEP)KAACT, YTO OH ObUI IPU3HAH BHHOBHBIM MHPOBBIM
Cyabel W palilOHHBIM CYJIOM, KOTOPBIE MEpapXW4eCKN MOAYMHEHBI O0JACTHOMY Cyly U €ro
npeacenarento. OH 3asBISET, YTO MMEJI0 MECTO HapyllIeHHE €ro mpaB, MPeAyCMOTPEHHBIX
cratbsaMu 10 u 11 Konsennuu.

34. IlpaBUTENILCTBO YTBEPIKJAET, YTO MHUKET, IPOBEACHHBIN 3asiBUTENICM, HE OB ITpepBaH
1 4TO KOH(QJIIMKT IO MOBOAY OJIOKMPOBAHMS JOCTYTIA B Cy/] ObLIT OBICTPO paspemieH. OJHAKO 3TO
HE NCKJIIOYAET BOZMOKHOCTH NPUMEHEHUS K 3asBUTEIIO a/IMHHUCTPATHBHBIX MPOLIETYp B TO-
cIietyonieM. 3assBUTeNb ObUT IPUBJICYEH K OTBETCTBEHHOCTH 3a BOCIIPEISITCTBOBAHUE ITPOXO-
Jly TpXJaH B 00JaCTHOM CyjI, HapylIeHHEe CPOKa yBEJAOMIICHHS O IIMKETE U paclpoCTpaHeHNe
MarepuajoB, IPOTUBOPEUANINX OOBSBICHHON IeJH NHKeTa. VMest B BUy HE3HaYMTEIbHbIN
pasmep mrpada, MpaBUTEIBCTBO CYMTACT, YTO BMELIATEIHCTBO ObLIIO OOOCHOBAaHHBIM M CO-
pa3MEepHBIM.
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2. Muenue Cyoa
(a) UmeJ10 Jin MeCTO BMELIATEILCTBO

35. Cyn HarloMuHaeT, 4To cBo0oy1a coOpaHmii pacnpocTpaHseTcs Kak Ha 3aKpbIThie coOpa-
HUSI, TaK ¥ cOOpaHust B 0OIIECTBEHHBIX MECTaX, TaK )K€ KaK Ha HETTOABM)KHBIC aKI[MH1 U IIIECTBHS;
9TO MPABO MOXKET OBITH MCIOJIB30BAHO KaK MHIMBUAYaJIbHBIMH YYaCTHHUKAMH, TaK ¥ OpraHu3a-
musiMu (eM. 1eno «Jxasutr A npotus Typrmny, Ne 20652/92, § 56, pemenune Komucenu 1o
neny Christians Against Racism and Fascism v. UK ot 16 ntonst 1980 r., sxanoda Ne 8440/78).
Tepmun «orpanuueHus» B yactu 2 ctarted 11 B moHnmanun Cyna BKIIIOUAET KaK MEpBbI, UMe-
OIIME MECTO JI0 WIIM BO BpeMsi COOpaHHMsl, TaK M KapaTeJbHbIC MEpPbI, IPUMEHSIOIINECS TT0CIIe
cobpanus (cM. enno «3I3enuH npoTuB Ppannmmy», pemenue ot 26 anpenst 1991 rona, § 39).

36. 3asBUTENb B paccMaTpHBacMOM JIeJie HPOBEN IHKET Iepe] OONACTHBIM CYIOM.
Hexoropoe Bpemst cryctst OH ObLI IPUBJICYEH K OTBETCTBEHHOCTH M NPHU3HAH BHHOBHBIM 32
HapyIIEHHs TPOLeypbl OPraHU3alMK U NpoBeaeHus cobpanus. Cy cunTaer, 4yTo aJAMHUHH-
CTpaTUBHOE IPECIIENOBAHNE, BBIPA3UBIIEECS BO BMEIIATENBCTBE B OCYILECTBICHHE IIpaBa
cBOOO/BI COOpaHMii, IIOHUMAETCSI B CBETE TpaBa Ha CBOOOMY BbIpaxeHHs. COOTBETCTBEHHO
3agada Cyja — OnpeesuThb, ObLIO JIM BMEIIATEIECTBO ONPABAAHHBIM.

(b) BbLI0 Ji1 BMEMIATEILCTBO 000CHOBAHHBIM

37. Cyn HaroMMHAET, YTO BMEIIATEILCTBO OyAeT HapyleHneM cTathi 11 B cirydae, eciu
OHO HE «IPEITYCMOTPEHO 3aKOHOM», HE TpecieyeT OfHy M 0ojee JIETHTUMHBIX IeNel MmyH-
KTa 2 ¥ HE SIBISIETCS] KHEOOXOMMBIM B JIEMOKPATHIECKOM OOIIECTBE» IS IOCTHIKCHUS OTHX
Lenei.

38. AZMUHHCTpAaTHUBHASI OTBETCTBEHHOCTH 38 HECOOJIOACHHE YCTAHOBJICHHOW MpOLETy-
PBI OpraHM3alliu U MPOBEACHUS NMUKeTa mpeaycMoTpeHa dacTsamu | u 2 crareu 20.2 KoAlIl
P® — npaBoBoe 0CHOBaHUE MPU3HAHUS 3asBUTEIII BAHOBHBIM B JaHHOM Jiene. Cya coIvaceH,
YTO BMELIATEIBCTBO OBIIO «IPETYCMOTPEHO 3aKOHOM» U TPECIIEIOBAIIO «JIETHTUMHBIC LICJIN
TIPEAYTIPEXICHNST OECIIOPSIKOB M 3aIUTHI MPAB JIPYTHX JIUI] IO CMBICTY YacTH 2 ctareid 10
n 11. Ocranocs onpeaenuTb, ObIIO JIK OHO «HEOOXOANMBIM B IEMOKPATHYECKOM OOIIECTBEY.

39. Uro xacaercs ITpOBEPKH Ha HEOOXOANMOCTh BMENIaTeNbCTBa, TO Cy/l HAOMUHAET, 4TO
MIpaBO Ha MUpPHBIC COOpaHMs, oxpaHsemoe crarbeit 11,— dyHmamMeHTambHOE PaBo B AEMO-
KpaTHYeCKOM OOIIECTBE H, KaK U IIPABO BHIPAKCHNSI MHEHHSI, SIBJISICTCS OTHOM M3 OCHOB TAKOTO
obmectBa. B wactu 2 crarsu 11 ectb popMynTHpoBKa HEOOXOAMMOTO BMEIIATEIILCTBA: SIUH-
CTBEHHBIM BO3MOXXHBIM OIIPABIaHHEM BMEIIATEIBCTBA B OCYIIECTBICHHE MIPaBa, OXPAHAEMOTO
B 9TOI CTaThe, MOXKET CITYXKUTh YTO-TTH00, HCXOASIIIEe U3 IPUPOJIBI «IEMOKPATHIECKOro oo1ie-
CTBa» (CM. JEJ0 «XPUCTHAHCKO-IEeMOKpaTHuecKas mapTust mpoTuB MongoBe», Ne 28793/02,
§§ 62, 63, n neno «/Ixasut An nporus Typunu», Ne 20652/92, § 56). CooTBeTCTBEHHO, TOCY-
JlapcTBa JJOJDKHBI HE TOJILKO OXPaHSTh PABO Ha MUPHBIC COOpaHHMsI, HO U BO3JICP)KUBATHCS OT
HE0OOCHOBAHHBIX KOCBEHHBIX OIpPaHNYEHHH 3TOTO MpaBa. C TOUKHU 3pEeHHs IIPHPOJIBI CBOOO/IBI
coOpaHuii 1 ee OJIM3KOI CBS3H C IEMOKPATHEH, TOJKHBI CyIIIECTBOBATh YOS UTEIILHbIC H CEPb-
€3HBIC MPUYMHBI BMEIIATENILCTBA B OCYIIECTBIECHHE TIpaBa (cM. aeino Ouranio Toxo v. Greece,
Ne 74989/01, § 36, n nrio «Ananu npotuB Typuum», Ne 38187/97, § 267, 31 mapra 2005 1.).

40. J]yst nanpHeHero uecue0Banus 00karyeMoro BMeniaTeabeTa Cy/ry Hy)KHO BBISICHHTD,
ObUTH JIN AEHCTBHSI COOTBETCTBYIOIIETO TOCY/IapCTBAa 00OCHOBAHHBIMHU, OCMOTPUTEIBHBIMH H
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no6pocoBecTHbIMU. Takske Hy)KHO PaCCMOTPETh BMELIATEILCTBO C TOUKH 3PEHHMS IeNIa B [IEJIOM
1 OTIPEAENTb, OBLIO JIN OHO «COPa3MEPHO MPECIICTyeMbIM LIENSIM» U ObIIN JIN MPUYUHBI, TPH-
BEJICHHBIC HAI[MOHAIBHBIMU BJIACTSIMU B KaueCTBE ONPABIaHHS, «IIPUMEHHMBIMH M 00OCHO-
BaHHBIMI». B a3TOM cMmbIiciie Cymy HY)KHO yOeANThCS, YTO HAMOHAJIBHBIC BIACTH MPUMEHHIIN
CTaH/IapThl, KOTOPBIE COMIACYIOTCS ¢ MPUHIMIIAMH, ChOpMYINPOBaHHEIMH B cTarhsix 10 u 11,
U, KPOME TOTO, YTO BIACTH OCHOBBIBAIIM CBOU PELICHUs HA AOMYCTUMON OLEHKE 3HAUUMBbIX
(haxToOB. (CM. TOMHMMO TIPOYETO Je70 XPUCTHAHCKO-AEMOKpaTnieckoi maprtum, § 70).

41. O6pamasics k akram aena, Cyq oOpamjaer BHUMaHUE, YTO MPOTUB 3asBUTEIIST ObUTH
BBIJIBUHYTHI TPH 00BHHEHUsI. Bo-TIepBbIX, Cy/ibl NPU3HAIM, YTO OH HANPaBHIJI YBEAOMIICHHUE O
ITUKETE C OIT03JaHueM. BO-BTOPBIX, YTO OH MPEMATCTBOBAJ IIPOXO/LY B 34aHHUE cyna. B-TpeThux,
YTO COJEpKaHNE PACTIPOCTPAHAEMbBIX UM MaTE€pPHaJIOB MPOTHBOPEUMIIO OOBSIBICHHBIM LIEISAM
ITUKETa.

42. OTtHOCHTENBHO TepBOro ocHoBaHMsl CyJ HAITOMHHACT, YTO HAJINYHE 3aBUCHMOCTH
MIPOBEAEHUS COOPAHMS OT Pa3pelICHUs MM YBEJOMIJICHUS! U CAHKIIMOHUPOBAHUS HE JJOJDKHO
TocsraTh Ha CYHIHOCTB IPaBa, IMOCKOJIBKY IEb HPOLEIypbl — IO03BOJINUTH BJIACTSM Hpel-
MIPUHSATH 0OOCHOBAHHBIE W COOTBETCTBYIOIINE MEpBI, YTOOBI 00ECICUUTh CIIOKOWHOE IIpo-
BEJICHHE COOpaHMs, MUTHHTA WM MHOTO MEPONPHATHS, MOJIUTHYECKOTO, KyJIBTYPHOTO HIIH
nHOTO Xapakrepa (cM. aeno «bykra u ap. nporus Benrpum», Ne 25691/04, § 35, neno «Oiis
Artaman nporus Typrum», Ne 74552/01, 5 nexabpst 2006 r., § 39, pemenne Komuccuu mo
neny Rassemblement Jurassien Unite v. Switzerland ot 10 oxts6pst 1979 1., Ne 8191/78, neno
«Opranmszanus «IInarpopma «Bpaun 3a xu3Hb» poTHB ABCTpum», §§ 23, 34).

43. beccnopHO, YTO B HACTOSILEM JEJie 3asBUTEIb NPEIOCTABUI YBEAOMIICHHE O MTUKETE
3a BOCEMb JTHEH 70 €ro IMPOBEICHNUS, TP ATOM COOTBETCTBYIOIINMH HOPMAaTUBHBIMU aKTaMH
YCTaHOBIICH JICCSITUIHEBHBINA CPOK yBenomsieHHs. Cyay MOHSATHO, YTO, HE TIpHaB OOJIBIIOTO
3HAYCHUS! TUIAHUPYEMOMY COOBITHIO, aAMUHUCTPANUS HE MOCYUTAJA CYIIECTBEHHO BayKHBIM
TIPETSITCTBUEM JJIsl IPOBE/ICHHST MEPOTIPUATHS 3TO HapylIeHHe. AJIMUHUCTPALUS HE TOJIBKO
ObICTPO OTBETHJIA HA yBEAOMJICHHE, HO U 3a IATH JHEH 10 NMHUKeTa OTIaja paclopsDKeHUeE
MUY 00€CIIeYnTh MOPSIOK Ha uKeTe. Hapynienne cpoka rojauy yBeoMIeHHs He ObUIO
TIPEIBSIBIICHO 3asIBUTEITIO HU B OIHOM 13 O(HINAIBHBIX JOKYMEHTOB M HE TIOBJICKJIO HE3aKOH-
HOCTH THKeTa. PaKTHUECKH ATO HApyLICHUE B MEPBBIN pa3 BCILIBUIO B MPOTOKOJIE 00 aaMu-
HHUCTPAaTHBHOM IPABOHAPYIIEHHH, KOTOPBI OBLI COCTaBIICH LIECTh HEAENb CITYCTs IIOCIIE CO-
obrtus. [Ipu Taknx obcrositenserBax Cyl CYMTAET, YTO OTHO TOJIBKO (popMabHOE HAapyIIeHUE
CpOKa IoJja4 YBEJJOMJICHHUS HEe ObIIO HU CYIIECTBEHHOH, HY IOCTATOYHON ITPUYNHOMN MpUBIIE-
YEeHHUs 3aABUTEINS K aIMUHUCTPATUBHON OTBETCTBEHHOCTH. B 310i cBsA3u Cya moguepKuBaer,
YTO TPaBO NMPUHSATH y4acTHE B MUPHOM COOpPAaHUM O3HAYAET, YTO JIMIO HE MOXKET OBITH IOJI-
BEPrHyTO CaHKIMK — Ja)ke K MUHMMaJIbHOMY HAaKa3aHHIO — 32 y4acTUE B HE 3alpEIIeHHOM
coOpaHuny, IIOKa HE COBEPUINT KaKoe-TH00 HakazyeMoe AesHHUE (CM. JAeI0 D3eHH).

44. Yto KacaeTcsi BMCHIEMOTO 3asBUTENIO OJIOKMPOBaHMUS JIOCTyna B 31aHue cyna, Cyn
OTMEUAET, UYTO MUKET, B KOTOPOM y4aCTBOBAJIM BCETO HECKOJIBKO YEJIOBEK, HaYaJICs OKOJIO 9 ua-
COB yTpa B BEpXHEIl 4acTu JECTHHIBI, Beaymiei B 3nanue CBepUIOBCKOrO 00JIacTHOTO Cy/a.
Bckope cyneOHble IpHCTaBbl M MITMIMOHED MOAONUTH K YYaCTHHKAM U MOMPOCWIN UX CITy-
CcTUThCS BHU3. OHU NMOTYMHWINCH U NPOJOKIIN MUKET mepes JiecTHuLel. CBuaerenb, Ko-
TOpbI puObLT B 9.30, BUET 3asBUTENS U €ro KOJUIer yxe Ha Tporyape. Cya cuuTaer cieny-
IOIINEe MOMEHTBI BXKHBIMH JJISl OLICHKH CHTyauuu. Bo-nepBbIX, O€ccIiopHO, 4TO HUKTO, OYyIIb
TO MOCETUTENH, CYIbU WM CIy)Kallhe CyAa, HE *kaJloBaaKhCh Ha TO, YTO YYACTHUKHU NUKETA
MPEATCTBOBAIN BXOy B 3aHHE. BO-BTOPBIX, AaXke AOMyCKasi, YTO IPUCYTCTBHE HECKOIBKUX
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YEIIOBEK HA JICCTHHIIC MEIIANU IPOXOAY B CYI, 3aCIIy’)KUBACT J0BepuUsi (aKT, YTO 3asiBUTEIb
Mo mpochle oduIepoB Oe3 BO3PAKCHUHN CIYCTHIICS HA TPOTyap. B-TpeThHX, MOXKHO 3ame-
TUTb, YTO MPEIIOIaraeMbIie TIOMEXH OBLTH KpaifHe HEPOIOIKUTEIBHBIMU. 3aKITFOYHTEIIEHOC
u camoe niaBHoe — Cy/ HAIIOMHHAET, YTO JIF00asi IEMOHCTpAIHsI B OOMICCTBEHHOM MECTe
HEU30€KHO BHOCHUT OIPEICICHHBIC N3MCHCHUS B OOBIYHYIO )KH3Hb, BKIIFOUasl HAPYIICHUS J10-
POXXHOTO JIBHKCHUS, U YTO OCOOCHHO Ba)KHO JUISI MYOJIMYHBIX BJIACTEH, YTOOBI MPOJCMOH-
CTPUPOBATh ONPE/ICICHHBIA YPOBCHb TCPHHMOCTH MO OTHOIICHUIO K MHUPHBIM COOpaHHSM,
MPaBO Ha KOTOPHIC rapaHTUPOBaHO ctaThell 11 KoHBeHIWMH, — 3TO HE OBITH OTOPBAHHBIMHU
oT JIro0BIX MoTpeOHOCTel o0mmecTBa (cM. nemo [ancrsHa, §§ 116—117, neno bykrer, § 37,
neno Oiist Araman, §§ 38—42). CoorBercTBerHO, Cyn HEe YOCKICH B TOM, UTO 3asBJICHHOC
BOCIIPEIISTCTBOBAHUE IIPOXO/Y B 3aHUE Cy/Ia, 0COOCHHO IIPU TOM, YTO 3asIBUTEIb IIPEICTABHI
JTIOKA3aTeNbCTBAa CBOCH YCTYNMUUBOCTH U TOTOBHOCTH COTPYIHUYATh C BIACTSIMH, OBLIO CyIIle-
CTBCHHBIM M JTOCTaTOYHBIM OCHOBAaHUCM JJIsl BMCIIATCIILCTRA.

45. Uto KacaeTcsl TPEThEro OCHOBAHHS ISl OCyxaeHus 3asBurens, Cyn oOpaiiaeT BHU-
MaHHE Ha TO, YTO HALIMOHAIBHBIC CY/bI IIPU MPUHATHU PEUICHUS MpeHeOperu dakTamu. Mx
pEIICHHS He COIepIKaT aHAIN3a TOTO, KaKUe IPOTUBOPCUHS OBLTH MEXKY OOBSBICHHBIMU IIC-
JISIMH TIMKETA U COICPIKaHIEM PacIpOCTPaHsAeMOi cTaThu. B 3T0it cBsi3u Cyll HAIIOMHHACT, Y4TO
JOOBIC MEPBI BMCIIIATEIBCTBA B OCYILICCTBIICHHE ITPaBa HA CBOOOMY COOpaHU U BBIPAKCHHS
MHEHHS, KpOME KaK B CIIydasiX IMOJCTPEKATEIbCTBA K HACUIIMIO WM OTKa3a OT JCMOKpaTH4C-
CKUX MPHUHIIUIIOB, KAKUMHU OBl MIOKAPYIOIIUMH ¥ HEJIOMYyCTUMBIMHE, 10 MHCHHUIO BIIACTCH, HE
OBUIM CIIOBA W TOYKA 3PCHHUS, BPEIAT JCMOKPATHH U Ja)Ke TIOJBEPraroT e¢ OMacHOCTH. B ne-
MOKpPaTHYCCKOM OOIICCTBE, OCHOBBIBAIOIIEMCS HA 3aKOHE, UJCSM, IMPOTUBOPCUAIINM CYIIC-
CTBYIOILIEMY TOPSIKY, JOJDKHBI OBITh MPEAOCTABICHBI HAJICKAIINE BO3MOXKHOCTU JUIS BBI-
pakeHHs TOCPEICTBOM HCITOIH30BAHUSI IIPaBa Ha CBOOOIY COOpaHUI U APYTHMHU 3aKOHHBIMHU
crocobamu (cM. neno «CTaHKOB W OOBCTUHCHHAS MaKeIOHCKas opraHm3anus «nmuHmeH»
npotuB bonrapun», NeNe 29221/95 u 29225/95, § 97). Marepuainsl, pacnpocTpaHseMble
3asBUTEIICM, U UJICH, KOTOPBIC OH OTCTaWBaJI BO BPEeMsl MTUKETA, HE COACPIKAIH KaKUX-THOO
KJICBETHUYCCKHX 3asBIICHUM, MOACTPEKATEILCTB K HACWIMIO WM OTKa3y OT MPHUHIIUIIOB JIe-
MokpaTud. COOTBETCTBEHHO, KaK ObI HU OBLTH HEMPUSATHBI WU TAKE OCKOPOUTEITBHBI CTAThs
C OOBMHECHUEM B KOPPYIIIIMU U MPU3BIBBI K OTCTABKE 3aMECTHUTEISI IPEICEIATENsI 00IacTHOTO
Cyla, 3TO HE MOXKET CIYKHUTh CyNICCTBEHHBIM H JIOCTATOYHBIM OCHOBAHUEM JIJIS IPUBJICYCHUS
3asBUTEISI K OTBETCTBCHHOCTH 32 OCYIICCTBICHUE €r0 TpaBa Ha BBIPAKCHUEC MHCHUS H CO-
Opanue.

46. Cyay Taxke Ba)KHO, YTO 3asiBICHHOC ITPOTUBOPEUUE MEXKTY ISIISIMH [TUKETa U PacIpo-
CTpaHsICMBIMH MaTepUAllaMH B IICPBBIM pa3 BOSHUKIIO B MHUCHME 3aMECTUTEIS TIPEACEIaTeNs
CBepIUTOBCKOTO 00JaCTHOTO Cy/la, KOTOPBIH OBLT MOJBEPIHYT KPUTHKE B PACIIPOCTPAHICMBIX
myOnukarusx. 113 TepMHUHOB, UCIIOJIF30BAHHBIX B €T0 MUCHME, HAIPUMEDP YTBEPIKIACHUS, YTO
YYaCTHHKH MMAKETa «COBEPIIUIN TEM CaMBIM aJJMHHUCTPATUBHOE MIPABOHAPYIIICHUEY, BUIHO,
YTO 3asBUTEIb JI0 Cyla y)Ke OOBSBICH BHHOBHEIM (cp. neno «boxmep mpotuB [epmanumy,
Ne 37568/97, §§ 54, 56, 3 oxts16ps 2002 1., neno «Hemtsk mpotus CiioBakum», Ne 65559/01,
§§ 88 u 89, 27 dperpamns 2007 r.).

47. B 3aBepmienne Cyx OTMEYAET, YTO IENBI0 MHKETa OBLTO TPUBIICYCHIEC BHIMAHUS 00-
MICCTBEHHOCTH K HENPABWILHOMY (DYHKIIMOHHUPOBAHUIO CyeOHON crcTeMbl B CBEPIIOBCKOM
o0IacTH. DTOT CEPbE3HBIA BOMPOC, OCCCIIOPHO, SBISCTCS YaCTHIO MONUTHYCCKUX Ae0aTOB
0 MOBOY OOIICCTBEHHBIX M MyONMYHBIX OTHOIICHUH. Cyl B ATOH CBA3M HAIIOMUHACT, YTO
OH Bceraa TpeOOBaT HAUYMS BECKHUX MPHYHH JJIs ONPaBIAHHs OTPAHHUYCHHS B OTHOLICHUU
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MOJTUTUYCCKOTO BBICTYIUICHUS WM B OTHOIICHUU CEPHE3HOTO OOCYKICHUS BOIPOCA, UMCIO-
iero OOJBINON OOIIECTBCHHBIA PE30HAHC, TAKOTO KaK KOPPYIIHS B CyAcOHON CHCTEME, IO-
CKOJIbKY IIMPOKHE OTPAHUYECHHsI BIEKYT B OTAEIBHBIX CIy4asX HECOMHEHHOE MPUYMHEHHE
Bpelia YBaXKEHUIO CBOOO/IBI BRIPAXKECHUS B 3aUHTEPECOBAHHOM rocymapcTae (cM. nemno «Kapman
npotuB Poccum», Ne 29372/02, § 36, 14 nexadpst 2006 1., neno «Dennex mpotus CioBaKum»,
Ne29032/95, § 83, n neno «ypek npotus Typrmu (Ne 1)», Ne 26682/95, § 61). B Hactosiem
JIelie TAKUX MMPUYUH He ObLIO TPUBEICHO HU HAIIMOHAJIBHBIMHE CYaMH, HH IPaBUTCILCTBOM B
€ro 3aMeUYaHusX.

48. B cBere BhimeckazanHoro Cyl HaXOIWT, YTO POCCUKMCKHE BJIAcCTH HE NPUBEIH Ka-
KHUX-TTHOO «CYIIECTBECHHBIX U JOCTATOYHBIX» MPHYMH, KOTOPBIC MOTJIA OBI OIPaBIaTh BMEIIIa-
TEJIBCTBO B OCYILICCTBIICHHE 3asIBUTEICM MIPaBa Ha BhIpAaKCHUE MHEHUS U cobpanue. To, 4yTo
pasmep mTpada ObLT copasMepHO Mall, He OTMEHsSCT (akTa, YTO BMEIIATEIHCTBO «HE OBLIO
HEOOXOUMBIM B ICMOKPATHUCCKOM OOIIICCTBEY.

49. CnenoBarenbHO, UMEIO MECTO HapylleHue ctatbu 11 B monuManum crtateu 10

Konpenmun.



CUCCE (CISSE) MPOTUB ®PAHLUKU *

Xanoba Ne 51346/99
Pewenune ot 9 utona 2002 ropa

SI3BIK peneHus: aHIIMHCKUH, paHIly3CKUiL.

KiroueBrie TeMBI:
Kpumepuu 060CHOBAHHOCTNU 8MEWUAMETbCMEd,
Kpumepuu copazmepHocmu MeuamensCmad.

OcHoOBHBIC (AKTBI

B 1996 rony Binactu ®paHuuu OTKa3aid B MPEJOCTABICHUU BUA Ha >KUTEIbCTBO Ipa-
s)knanke Cenerana r-xe Cucce. Bmecrte ¢ JpyruMu MHOCTpaHIIAMU, OKa3aBILIMMUCS B aHa-
JIOTHYHOM cutyaruu, Crucce pelnia y4acTBOBaTh B MAaCCOBBIX aKIMSIX MpoTecTa. 28 MIOHS
1996 r. yuacTHHKM aKIMU 3aHsIM oMerieHue nepksu Ceatoro bepuapa B [lapuxe, 3apanee
MOJIyYUB COTIacue MpeAcTaBUTeNei 1epkBU. JlecsATh YeIOBEK U3 YMcia YYaCTHUKOB aKIUH
OOBSIBIJIM TOJIOJIOBKY. 12 aBrycTa CyneOHBIH MPUCTaB KOHCTATHPOBAJ 3HAYUTEIILHOC YXY/IIIIC-
HUE WX 370POBBs, a TAKXKEC aHTUCAHUTAPHBIC YCIOBUS MPeOBbIBAHUS JIFOICH B IICPKBU. 22 aB-
rycTa YYaCTHUKH aKIMH ObUIM MPHHYAUTEIHFHO YBAKYUPOBAHBI U3 IICPKBU. 3asBUTCIHHUIIC
OBLIO MPEINHUCAHO B TCUCHHE MECsIa MOKUHYTh Tepputoprro Opannuu. He BEITONTHUB yKa-
3aHHOE TpeOOBaHUE, OHA MpeIcTalia Mmepel YrojdoBHBIM cymoM [lapmxka u Oblia OcCyKIeHa.
O0xalloBaHUC B aNICIUIAIIUOHHOM CYJIE U CY/Ie KacCalluu OBUIO O€3yCICIIHBIM. 3assBUTCIIEHUIIC
OBLIT 3alpelIcH Bbe3 ] Ha TeppuToputo OpaHIuu B TCYCHUE TPEX JICT. 3asiBUTCIBHULIA YTBEP-
JKIaeT, 4TO OBLIO HAPYIICHO e¢ MPaBO Ha CBOOOIY MUPHBIX COOpaHUIl, TapaHTUPYEMOE CTaTh-
eti 11 Konpenuu.

Pemenune

Cyn mocuMTan, 4yTo MPUHYIUTENbHAs YBaKyallds YYaCTHUKOB aKIMH MPOTECTa ACUCTBU-
TEJIBHO MPEACTABISICT COO0I BMEIIATEIhCTBO TOCYIAPCTBA B OCYILNCCTBICHHUE NpaBa Ha CBO-
001y MUPHBIX COOpaHHUI, OTHAKO C YU4CTOM OOCTOSITEIBCTB JAHHOE BMCIIATEIIECTBO SBIISICTCS
3aKOHHBIM. BO-TIepBEIX, OHO IPECIICAYET 3aKOHHYFO IIeTh OXPAHBI 30POBBS U 00IIECTBCHHOTO
mopsiika. Bo-BTOphIX, AaHHas mepa OblIa HEOOXOAWMOM, YUUTHIBAs 3HAUUTCIBHOC YXY/IIC-
HUE 3I0POBbsSI JIHII, OOBSBUBIINX TOJOMOBKY, & TAK)KC aHTHCAHUTAPHBIN XapaKTep YCIOBUI
MpeOBIBAHMSI JTIONCH B IOMCIICHUU [IEPKBH, KOTOPBIC C KAXKIBIM THEM TOJBKO yCYTYOISUIUCH.
[IpuHuMast BO BHUMaHUE, YTO aKLUs MPOTeCTa JUIUjIach MOYTH J1Ba MecCsIa, U TOJIBKO MO UCTe-
YCHHUHU ITOTO CPOKA YUACTHUKHU aKI[UK OBLTH IPUHYIUTEIBHO 3BAKyHPOBAHBI, ICUCTBHS TOCY-
JlapcTBa CiIeayeT NPU3HATh MPONOPIHOHATBHBIMH.

Ucxon nena: napywenus cmamou 11 Konsenyuu ne ovLio.

! Pe3iomMe HOArOTOBIICHO 110 MaTepuaaM xypHaia «BecTHuk nmy6nudnoro npasay u caiita «EBponeiickas
KOHBEHIIMS O 3alUTE I1PaB YEJIOBEKA: IIPABO U MIPAKTUKA.



CTAHKOB U ObbEAMHEHHASI MAKEAOHCKASA
OPFAHU3ALUA <AAMHAEH» (STANKOV AND THE UNITED
MACEDONIAN ORGANISATION ILINDEN) MPOTUB BOATAPUMH !

Xanobbl NeNe 29221/95 1 29225/95
PelueHune ot 2 okta6pa 2001 roaa

SI3BIK pemeHns: aHIMHCKUH, (PpaHIly3CKH.

KitroueBbie TeMBI:

3anpem npogedenust CoOOpaHus,

Kpumepuu « MUpHOCIMUY COOPAHUS,

Kpumepuu 000CHOBAHHOCU MEUAMETbCME,
Kpumepuu copasmepHOCmu 6MeuameibCmed.

OcHoBHBIE (PAKTBI

OO0beauHeHHAs MaKeJOHCKast opranu3anust «VImmHIeH» npecieaoBaia neld 00beANHCHUS
0ONTapCKUX MaKEJIOHIICB Ha PETHOHANBHON M KYJABTYPHOM OCHOBE, WX MPU3HAHUS KaK HaIlH-
OHAJILHOI'O MEHBIIMHCTBA U CO3J[aHUsl HE3aBUCHMMOIO MaKeIOHCKOTrO rocynapcrsa. B teuenue
psna net «mmHnen» odparanach 3a pa3pelicHIEM Ha IIPOBEACHUE COOPaHUI B USCTh HCTOPH-
YEeCKHUX COOBITHI U BCSKUH pa3 moimydana otka3. YneHam «VTUHICH)» JTHIIb OMHAKIBI TTO3BO-
JIUIIK TTIOCETUTh MOTHITY HAllMOHAJIBHOTO Teposi B TOMOBIIMHY €0 CMEPTH, 3allPETUB MPU 3TOM
MIPOU3HOCHUTH PEUH, Pa3BEPTHIBATh (DIIard U IUTAKATHI i HTPATh HA MY3bIKaJIbHBIX HHCTPYMCHTAX.

«nuHaeH» U mpeIceaaTeNb OJHOTO W3 PErHOHATIBHBIX oTAeicHui oOpatmuch B ECITU
¢ ’kaJI000# Ha HapyIIeHHe TpaBa Ha cBOOOY COOpaHHMHA.

Pemenue

Cyn yIOBIETBOPIII Kaj00y, IOCKOIIBKY 3alpeT Ha MPOBEICHUE COOpaHUil He OTBEYAll Tpe-
0OOBaHUIO HEOOXOIMMOCTH B JIEMOKpaTHUeCKOM obmiectBe. [IpaBo Ha MUpHBIC coOpaHHUs Clic-
JIyeT paccMaTpuBaTh B KOHTEKCTE MpaBa Ha PacIHpOCTpaHEHHWE MHEHHIA, TO3TOMY pa3peleHue
MIPOBECTH aKIIHIO, 00YCIOBICHHOE 3aIPETOM Ha MPOU3HECCHUC PEUCH, SIBIISIETCSI €T0 HAPYIIICHH-
eM. B nemokparndeckom 00IIecTBe BOZMOKHOCTh BEIPAXKCHUS UACH, OPOCAIOIINX BBI30B CYIIIC-
CTBYIOIIIEMY CTPOIO U 3aIUINACMBIX MHPHBIMU CPEIICTBAMH, JOJDKHA 00CCIICUMBATHCS TIOCPE/-
CTBOM peau3alluy pasa Ha coopanus. JloBon mpaBuTenbcTBa bonrapuu, 4to 00IeCTBEHHBIM
MHCHHUEM akKin «ITHHIeH» BOCTIPHHIMANCH KaK OCKOPOUTEIbHEIC, ObLT OTKIIOHEH. [IpaBo Ha
MIPOBEICHNE MUPHBIX COOpaHMIA 3alUIIACT TAKKE U TC JEMOHCTPAIIUK, HAa KOTOPBIX BBICKA3bI-
BAaIOTCs WJCH, HETATHBHO BOCHPUHUMAeMbIe 00IIecTBOM. OOIIECTBCHHOES MHCHUE HE JOJDKHO
3aIUILATHCS 32 CUET OrPAaHMYCHUS IPaBa MEHBIIUHCTB Ha BHIPAYKCHUE CBOMX B3IVISAIOB.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

! EBpomeiickuil cyJ 110 npaBaM YesioBeka. M30paHubie noctaHosieHus u pewenns 2001 roga. Y. 11/ Ots.
pex. 0. YO. bepectnes. M., 2004.
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W3BAEYEHHUA U3 PELLEHUA

[IL. [IPEJITTOJIATAEMOE HAPYIIIEHUE CTATBY 11 KOHBEHI[UU
[...]

A. JloBobI CTOPOH
1. 3aseumenu

61. 3asBUTENN YTBEPKIAIOT, YTO 3aPET Ha MPOBEIEHUE MUTUHTOB, OPraHU3yEeMbIX UMU B
MAMSTh 0 HCKOTOPBIX UCTOPUYCCKHUX COOBITUSIX, M OTHOIIICHUE BJIACTEH B pa3HOE BpeMs ObLTH
HATIpaBJICHBI Ha ITOJIaBIICHIE CBOOOIHOTO BEIPAKECHUS UAeH MUPHOTO coOpanus. Kak TakoBbie
OHH SIBJISIIOTCSI BMEIIATENILCTBOM B X MpaBa 1o crarbe 11 KonBeHuu, npeaycMoTpeHHbIE B
kadectBe lex specialis B oTHOmeHnu crathul 10 KonBeHIIUY.

62. OHU yTBEpKIAIOT, YTO BMEIIATEIBCTBO HE OBUIO «IPEIyCMOTPEHO 3aKOHOMY, TIO-
CKOJIEKY OTCYTCTBHE PETHCTPALMN MX aCCOLHMAINH, Ha KOTOPOE CCBHUIAIICH MAPHI, HE SIBIIS-
€TCsl OCHOBAaHUEM JJIs 3allpeTa MPOBeIeHUs IeMOHCTpalluil coracHo cTarbe 12 3akoHa o mo-
PAIKE MPOBEICHUSI MUTHHIOB U IIECTBHA.

63. Bonee Toro, OHM OTKIIOHWIA KaK HCOOOCHOBAaHHBIC YTBEPKACHUS BiacTel bonrapuu,
4YTO COOpaHUs, OpraHU3yeMble UMHU, TPEACTABIIOT cO00M Kakyr-1u0o yrposy. CobOpaHus
OBLTH UCKITFOYUTEIIEHO MUPHBIMH, C ICITBI0 OTMETUTh UCTOPUYCCKUAC COOBITHSI, SBIISTFOIIUCCS
3HAUUMOM YacThIO MCTOPHU MakeJOHCKoro Hapona. CoOpaHus OOBIYHO IPOJOIDKAIUCH TPU
yaca, COOpaBIINECs MPOU3HOCHIIN PEUYH, YATAIN CTUXH, TSI [IECHH.

64. 3asBUTENM Aajiee MOCTaBWIM IOJ BOIPOC 3aKOHHOCTH IIeNieH, MpeciaenyeMbIX B pe-
3yJIBTaTe 3aIPeTa, U ero 000CHOBAHHS.

Ienpro BiacTe, IO MHEHUIO 3asBUTEJICH, ObLIO TOAABICHUE PACIIPOCTPAHCHUS UACH O
Hanuuuu B boirapuu MakenoHCKOro HallMOHAIBLHOTO MEHbIIMHCTBA. [1o Bcel BUAMMOCTH,
BEPHO, YTO OOJBIIMHCTBO HACEICHUS boirapuu cYmMTacTt, 4TO B CTPaHE HET MAaKEIOHCKOTO
HallMOHAJILHOTO MEHBIIMHCTBA, U YTO IEMOHCTpaLus Uel 3asBUTEJIe MOIIa HIOKUPOBATh U
MPEJCTaBISITh COOOH yrpo3y 3TOMY OONBIIMHCTBY. OHAKO B ILTFOPAIHCTHYCCKOM JIEMOKpa-
THYECKOM OOIIECTBE BAYKHO MMO3BOJIUTH HAIIMOHATBHBIM MCHBITHHCTBAM CBOOOTHO BBIPAXKATh
CBOUW HJICH, W BIIACTH OBLTH 0053aHBI 0OCCIICYNTh 3asIBUTCIISIM PCaIU3aIlUI0 [IpaBa Ha MPOBe-
JIEHUE MUPHBIX IEMOHCTpALUH.

65. Jlanee 3asBUTENU yTBEp>KIaJIU, YTO 3alPEThl, HA KOTOPbIE OHU KAJIOBAINUCh, XOTS U
OrpaHUYEHHbIE KOHKPETHBIMU UCTOPUYECKUMU MECTAMHU U KOHKPETHBIMU JaTaMu, B ICHCTBU-
TEJIBHOCTHU SABJISIIOTCS 3aIPETOM Ha MPOBEACHUE MUTHUHTOB accollMalren-3asBuTeneM. Takoi
aOCOITIOTHBIH 3ampeT ObLT HeCOpa3MEPHBIM.

B marepuanax, npeacraBieHHbIX BIacTIMU boiarapuu, He COAEpKUTCS HUYETO, YTO MOTIIO
OBI IPUBECTH K BBIBOAY O TOM, YTO 3asSBUTEIIH XKEIAIN OTACIUTHCS OT bonrapuu. [Jaxke ecmu
¥ OBUTH KaKWe-TO TOJ03PEHUS Ha ITOT CUCT, OOIIMI 3alpeT Ha IPOBEICHUE TPa3THOBAHUI
SIBIISIETCS HECOPA3MEPHOM peaKIHei.

2. Bracmu boneapuu

66. Biactu bonrapuu nocraBuiM mojJ COMHEHHE KeJlaHUe 3asiBUTeNIeH NPOBOAUTHL MUP-
HbIE JIEMOHCTpAIMH, TOCKOJIbKY €CTh OCHOBAHMS IMPENAIOJIaraTh, 4YT0 HEKOTOpPbIE UJIEHBI Op-
TaHHU3alUU UMCIOT OpyXHe. B cBs3u ¢ 3TUM ObllIa clielaHa CChUIKA Ha J[BA TPEACTABICHHBIX
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MU JI0OKyMeHTa. BracTu Taxke cChLIamNCh HAa HEKUE 0KAa3aTeNIbCTBA, CBUAETENbCTBYIOINE
0 ToM, uTo ¢ 1990 rona MuTHHTH accoruanyn «VmHaen» Beerna 0TMeYaanch KOHQIUKTaMH
U CTOJIKHOBEHHSIMH, KaK CJIOBECHBIMH, TaK M (PU3MUECKHMH, MEXy CTOPOHHUKAMH ACCOLH-
alMu U JPYTHMH JIMHaMU. DTO ObUIO HEM30EKHO, MOCKOJIBKY Ha TAaKUX MUTHHIaX Jelallich
MIPOBOKAIIMOHHbIE aHTHOONTaPCKHE 3asIBICHHSI U HCIIOIB30BAIUCH YIPO3BI.

67. lanee Bnactu bonrapuu noguepKHyIy, 4TO YiI€HaM aCCOLUALMU-3asBUTENS] HUKOTA
HE MPENSITCTBOBAIH B MOCEIICHUN HCTOPUUECKUX MECT IPH YCIIOBHH, YTO OHU HE OyIyT Mpo-
HOCHUTB C CO0O0H TTaKaThl ¥ MHBIE MTPEAMETEHI, COJCPIKaINe YIPO3y eIMHCTBY HAallUH, TEPPHUTO-
PpHaIbHON LENTOCTHOCTH CTPaHbl WM TIpaB Ipyrux jui. Takum oOpazoM, cBoOoxa cobpaHuii
3asBUTENEH OblLIa cOOIIONIeHA.

68. Eciu cunTarh, YTO UMEJIO MECTO BMEIIATEIbCTBO B MpaBa 3asBUTeNEH mo cratbe 11
KoHnBeHIiH, TO OHO OBIJIO 3aKOHHBIM U OCHOBAHHBIM Ha YETKUX MOJOKEeHUsIX KoHcTUTynmM
Bonrapun n 3akona o nopsijke NpoBeeHUs MUTUHIOB U IIECTBUIL.

Brnactu Bonrapum He comtacminch ¢ yTBEpXKJICHUEM 3asBUTENCH, YTO NMPUYMHBI 3arpe-
Ta MOCTOSIHHO MEHSUINCH, TAKUM 00pa3oM SIKOOBI pacKpbIBasi OTCYTCTBUE YETKOTO TPABOBOTO
ob6ocHoBanus. [TpuunHO BCex 3anmpeToB HEM3MEHHO ObliIa aHTUKOHCTHTYILIHOHHAS JESTEIb-
HOCTb, 3asIBIICHUS aCCOLMAIIMH-3asIBUTEIIS (KOTOPBIE MPEATIONOKUTEIFHO YIPOXKAIN TEPPUTO-
pHaIBHON HETIOCTHOCTU CTPAaHBl M HAIIMOHAIBEHON 0€30MacHOCTH) M OIACHOCTD MHIIU/ICHTOB,
YTPOXKAIOUINX OOIECTBEHHOMY TIOPSKY.

69. Ccplnasicy Ha noctaHoBieHus Bepxosnoro cyna boarapun 1990 u 1991 ronos u no-
cranosienne Koncrurynuonnoro cyna bonrapun or 29 ¢espans 2000 r., Bnactu bonrapuu
YKa3bIBAJIM, YTO acCOLMAlUsI-3asBUTENb ObUIA pacIyllieHa, MOCKOIbKY ObUIO YCTaHOBIICHO,
YTO €€ JAEATENbHOCTh YIPOXKAaeT TEPPUTOPUANILHON LEIOCTHOCTH CTPAHBI U SBISETCA aHTH-
KOHCTUTYHIMOHHOM. «JlocToBepHas MHpOpMALUsD» O TOM, YTO COOpaHHE MOXKET OBITH HaIlpaB-
JICHO NPOTHB TEPPUTOPUAIBHON IIEIOCTHOCTU CTPaHbI, MOCITYXKHJIA JOCTaTOUHBIM OCHOBa-
HHUEM JUIsl 3alpeTa coOpaHusi COINIaCHO MYHKTY 2 crarthi 12 3akoHa O MOpsiIKe MPOBEACHHS
MUTHHIOB U IIeCTBUI. B TO Bpems kak He3aperucTpupoBaHHAs OpraHU3alus, HECOMHEHHO,
MOXKET OPraHM30BBIBATH MUTHHIH, JICSITEIFHOCTh aCCOIMAIMU-3asBUTENS OblIa 3arperieHa.
Ccpuika BiacTeil B MX PEHICHHSX O 3alpeTe MPOBEACHUSI MUTHHIOB Ha TOT (aKT, YTO aCCOLH-
aIMN-3asBUTENIO OBUIO OTKAa3aHO B PETHCTPAIMN, COOTBETCTBOBAJIA 3aKOHY.

70. K ToMy ke oOayeMble MEpbl IIPECIIeIOBAIN PsiJl 3aKOHHBIX IEJICH: 3alUTy Hall-
OHAJIEHON 0€30MaCHOCTH U TEPPUTOPHAIBEHOH IIETOCTHOCTH, 3alIUTY IIPaB U CBOOOJ APYTUX
L, obecrieyeHne 0OIIECTBEHHOTO MOPs/IKA B OOIIMHE W IIPEAOTBpaIIeHUE OCCIIOPSAKOB U
MpeCTYIUICHUI.

71. Ilo muenuto Bnacteil boarapum, acconuanus «nuHaen» Hapymuna mpasa U CBO-
00/IBI IPYTUX JIUII, TIOCKOJIBKY CTPEMMJIACh CO3/aTh MAaKEIOHCKYIO HAIMIO, B TO BPEMsI Kak
rpakaaHe ObUTM OonrapaMu, U TpeOoBasla YCTAHOBJICHHS! MaKeJOHCKOW HAIMOHAJIBHOCTH M
co3JaHust opraHoB BiacTH B [IupuHe B3ameH Oonrapckux. CTOPOHHHMKH 3THX HICH — TpH-
MepHo 3000 yenoBek B pervoHe ¢ HacesneHueM okosio 360 000 yenoBek — MOJAraroT, YTO
BIIPaBE TOBOPUTH OT UMEHH BCEX JIIONEH.

Hawubosee BaxHO, 4TO accolnanusi-3asiBUTENb SBISCTCS CEMapaTHCTCKON TPYIION, KOTO-
past ctpeMuTcs K otaeneHuro oonactu Ilupun or bonrapun. Ona npencrasisier co0oi mps-
MYIO YIpo3y HallMOHAJIbHOW 0€30MTaCHOCTH U TEPPUTOPUAIIBHOM [IETOCTHOCTH CTPAHbI.

72. Ccplnasich Ha HCTOPUUYECKOE M COBPEMEHHOE MoNIoxkeHue B bonrapuu u Ha bankanax,
Bi1acTH boirapum yTBep:kKJaiy, 4TO yINOPCTBO ACCOLMANMU-3asBUTENS B AU PEepeHIHANN
U «KOJJICKTUBHBIX IpaBax», HECMOTPSI Ha TOT (haKT, YTO Kaxbli B bonrapum nonesyercs

175



TIOJTHBIM 00BEMOM TIpaB ¥ CBOOO, BKITIOYAst KYJIBTYPHBIC U OJIMTHYECKUE IIPaBa, IOKA3bIBACT,
YTO €€ MOIMHHOM LEeNbIO SBISIETCS HacaXJeHuEe OOJITapCKOMy HACEJICHUIO HHOM HaIlMOHAIb-
HOM NPHHAJUIC)KHOCTH.

Jlaxxe ecny MakeZOHCKOE HAIMOHAIBHOE MEHBIIMHCTBO MpHUCYTCTBYyeT B bonmrapum —
TIPOJOJDKIIIN BIAacTH bosrapum, — crocoObl U cpeacTBa Mponaranbl, HCIOJIb3yeMbIe acco-
nmanueid «nuHaeH», HanpaBleHbl HEe Ha 3aIIUTY IpaB MEHBIIMHCTBA, HO HA TPEBpalCHUC
00JNITapcKoOro HaceJIEeHHsI B MAKEJJOHCKOE M OT/ICJICHHE 00IacTH OT CTPaHBI.

73. B KOHTEKCTE CIIO)KHOTO MEPEeXo/ia OT TOTATUTAPHBIX PEKUMOB K JIEMOKPATHH, TIPHHU-
Masi BO BHUMaHHE COITyTCTBYIOIIME SKOHOMHYECKUI M TOJIMTUYECKUI KPH3HCHI, HAIPSDKCH-
HOCTb MEX1y ITPOXKMBAIOINMY BMECTE OOLIMHAMH, CYIECTBYIOIIMMH B PETHOHE, ObllIa 0c000
B3pbIBoonacHOW. CoObITHs B ObIBIIEl FOroCcnaBum sBistirorcst ToMy npuMepom. Iponaranaa
ceraparnsMa B 9THX yCJIOBHSIX YETKO ITPOCIICKUBACTCS BlIacTsIMK bonrapun kak yrposa Hamu-
OHAJILHOI 0€30MaCHOCTH M MHPY B PETHOHE.

Bornee Toro, HarMOHANBHBIC BIACTH HAXOJSTCS B JTy4IIEM MOJIOKEHHUHN ITPU OLICHKE ITOH
OITacHOCTH. MOJKHO HPEIIOJIOKNTD, YTO OTHH U T€ K€ (PaKThl MOT'YT UMETh pa3HbIE MOCIEN-
CTBHS B Pa3HbIX CTpPaHaX B 3aBUCHMOCTH OT cHTyanuu. DakThl M0 JTAaHHOMY JEIY JOJDKHBI
paccMaTpuBaThCsl, OJJHAKO, B OOIIIEM KOHTEKCTE CIIOKHOM CHTYaIllu B PErHOHE.

74. Bpemst u MecTo, BEIOpaHHbIE acCcoLMaliel-3assBUTEIIEM JUIsl IPOBECHUS PETYSIPHBIX
MHUTHHIOB, ObUTH Hemoaxos UMy, OHY COBIAJaIH C TPAAUIIMOHHBIMH MOCEIAeMBIMU OOJIb-
LIMM YHUCIIOM JIIOJICH LIEPEMOHUSIMU M SIpMapKaMHM, TTaMSITHBIMU COOBITHSMH HCTOPHUYECKOH
Ba)XKHOCTH, KOTOpPbIE 3aTParnBaoT JeJIMKaTHBIC BONPOCHL. [1oaTOMy BiacTH HE pa3peluiu
MIPOBEZIEHNE MUTHHIOB acconanueil « nnuuen».

Ccputasice Ha pemiennst Komucenn 1o sxanode Ne 8191/78 (Rassemblement Jurassien &
Unite Jurassienne v. Switzerland, § 93) u no xanobde Ne 8440/78 (Christians against Racism
and Fascism v. United Kingdom, § 138), Bnactu boirapun yTBepnanm, 4To, IPUHAMAsS BO
BHUMaHHE PAaMKH YCMOTPEHHS TOCYapCTB, 3alpeT JIEMOHCTPAMH B YCIOBHUIX OOIIECTBEH-
HOMW HaNpsHKEHHOCTH, €CJIN BIIACTH MOTJIM MPEBUICTD CTOJIKHOBEHHMS, OTIpaBaH B IEISIX OX-
paHbI OOIIECTBEHHOTO MOPSIIKA.

75. Tlo ux MHEHHIO, OOKaITyeMbIe 3aIpeThl ObIIM COpa3MEPHBIMH IPECIICyeMbIM 3aKOH-
HBIM LIeJIIM U He HapymaroT cTareio 11 KonBenuuu.

B. Muenne Cyna
1. Ipumenumocms cmamou 11 Koneenyuu

76. Biactu Bonrapuu BRIpa3wii COMHEHUE OTHOCUTEIBHO MHPHOTO XapaKTepa MHUTHH-
TOB aCCOIMANMU-3assBUTENISI U HA ITUX OCHOBAaHUSIX OCIIOPWIHA MPUMEHHUMOCTH cTaThu 11
Koupenuuu.

77. Cyn HanoMHuII, 4To cTarths 11 KoHBeHIMH TONMBKO 3alMIIAeT MPaBO Ha «MUPHbBIE CO-
Opanus». DTO MOHATHE — COMIACHO IMPELEACHTHOMY IpaBy Kommuccum — HE OXBaThIBaeT
JIEMOHCTpAIIMY, B KOTOPBIX OPraHMU3aTOPhl M YYaCTHUKU MMEIH HACHJIbCTBEHHBIC HaMmepe-
Hust (cM. pemerne Komucenn mo sxkanode Ne 13079/87 ot 6 mapra 1989 ., § 256, pemenue
Komuccnu 1o sxanode Ne 8440/78 ot 16 urons 1980 ., § 138).

78. B HacTosimeM Jene, TIATeIbHO M3YYUB BCE MPEIOCTaBICHHbIC MaTepuaisl, Cya He
YCTaHOBIUJI, YTO JIMIIA, YYACTBOBABIINE B OPTaHU3AIMU 3AMPCIICHHBIX MUTHHIOB, HMCIIH Ha-
CUIILCTBCHHBIC HaMepeHus. Takum o0pa3om, ctaths 11 KoHBeHIIMN puMeHIMa.
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2. Umeno au mecmo emeuwiamenbcmeo

79. Cyn oTMeTHJ, YTO B KaXJIOM paccCMaTpUBaeMOM CIydae BIACTH 3alpellany MpoBe-
JICHUE MUTHHTOB, 3aIlJITAHUPOBAHHBIX O0OMMHU 3asiBUTEISIMU. DTy NMPAKTHKY HEYKOCHHUTEIBHO
npuMensu ¢ 1992 rona. B urone 1994 rona npencenarens acconuanuu-3asBUTENS U Pyroe
JIULO MOMYYUIN NPEeayNpexIeHHe NOMUIUN JepXKaThCsl B OTAATIEHUN OT MECTa, I1Ie OHU 3a-
IJTAHUPOBAJIU TaMSATHBII MUTHHL.

OpuH pa3, 22 anpensa 1995 ., HecMOTps Ha 3alpeT, HATOXKEHHBIH M3POM, CTOPOHHUKAM
accolMaNnnU-3asBUTEINS PA3pEIIIN IPUOIU3UTBCS K HCTOPUYECKOMY MECTY, BO3JIOXKHTH BeE-
HOK K Mormiie SlHe CaHJaHCKU U 3aK€4b CBEUU MPU YCIOBUU, YTO YUACTHUKU OTKAXKYTCS OT
IIaKaTOB, IPU3BIBOB U peueil. Y4acTHUKAM pa3pelIdal OTMETUTh ATOT Mpa3JHHUK JIHIIb B
OTAAJICHUU OT MaMATHOTO MECTa.

Takoe OTHOILIEHHE BIIACTEH, MO3BOIMBIIUX YJIEHAM AacCOLMAIUM-3asBUTENS MOCETHTh
ouHaIbHYI0 IIEPEMOHHIO, IPOBOAMMYIO B TOM K€ MECTE M B TO e BPEMsI [0 CIIy4al0 OJTHO
1 TOTO K€ HCTOPUYECKOTO COOBITHSI, TIPH YCIOBUH, YTO OHHM HE MPUHECYT CBOMX ILIAKATOB U HE
MIPOBEAYT OTAEIBHON IEMOHCTPAIMH, OBIIIO TOBTOPEHO B pemieHn Mapa ot 11 ampens 1997 .
U B 1oBojax Binactell bonrapun, npencrasnennsix Cyny.

80. Ha ocnoBanuu BeimensinoxenHoro Cyz c4en, 4To, HECOMHEHHO, MIMEJIO MECTO BMeEIlla-
TEJIBCTBO B CBOOOIY cOOpaHus 000uX 3asBUTENCH Mo cMbIcity ctatbu 11 KonBeHnmu.

3. Boino 1w emewamenscmeo npe()ycmompeHo 3AKOHOM

81. Cya OTMeTHII, 4TO IPHYKHBI, TPUBEACHHBIC BIACTSIMH B 000CHOBaHHUE 3aIIpeTa MUTHH-
rOB, OBLIM HEMOCTOSTHHBIMH M HETOYHBIMU. B HUX Bce BpeMs IOBTOPSIACH CCHIJIKA Ha OTCYT-
CTBHE PETUCTPALNH aCCOLMALNH-3asIBUTEIs, (DaKT, KOTOPBIH caM Mo cebe COrMacHO MPUMEHH-
MOMY 3aKOHOZIATEIIbCTBY HE MOXKET CIIY>KHUTh OCHOBAHHEM JIJIsI 3alIpeTa MPOBEACHNS MUTHHTA.
JIBa>xIbI MOPBI HE MPUBOMIN MPHYKH, ¥ 3TO OBLIO JIMIIb YACTUYHO UCTIPABICHO PAailOHHBIMH
CYAaMH B UX PELICHUSX 110 TOJaHHBIM jKaao0aM.

Cyn, omHaKo, CUMTAIl, YTO BIACTH CCHUIANICH HA MPEIOIaraeMyr yrpo3y o0IIeCTBEHHO-
My MOPSIKY, KOTOpasi COINIACHO HAIlMOHATBHOMY 3aKOHOIATENIbCTBY OblTa CPEAN OCHOBAHHIN
BMEILIATENbCTBA B IPABO HAa MUPHBIE coOpaHust. ToT dakT, uto accormannu «nuHaeH» 0bu10
OTKa3aHO B PETHCTPALUH, BEPOATHO, ObLI PACILCHEH KaK MPUMEHUMBIH MPH YCTAHOBJICHUH
NpernoaraeMoi OMacHOCTH AJIs 00LIECTBEHHOTO Nopsiika. bomnee Toro, oGkamyemble 3amnpe-
ThI OBLTM HAJOXKEHBI PEIICHUSIMU KOMIIETCHTHBIX MIPOB U CYIOB B COOTBETCTBUH C TPOLIEAY-
PpOif, ycTaHOBJICHHOW 3aKOHOM O MOPSIKE MPOBEICHHUSI MUTHHTOB M IIECTBHI.

82. B nannbIX o6cTOsiTenbeTBax Cy/l MPU3HA, YTO BMEIIATEIHCTBO B CBOOOIY COOpaHHs
3asBHUTEIICH MOXKET PACCMATPUBATHCS KAK «IIPELYyCMOTPEHHOE 3aKOHOMY.

[TocKONBKY 3asIBUTENN OCIOPHJIA BECOMOCTB BBIBOZIA BIACTEIl O TOM, YTO CYLIECTBOBAlA
yrpo3a o0IIecTBeHHON 0e30MacHOCTH, ITOT BONPOC Oy/IeT pacCMOTPEH B KOHTEKCTE BOIPOCa,
MpeCIeI0BaIo JIK BMEIIATEIbCTBO B CBOOOLY COOpaHUsI 3asBUTENCH 3aKOHHYFO LIeJIb U OBbLIO JIH
OHO HEOOXOAMUMO B IEMOKPATHYECKOM OOIIECTBE MO CMbICiTy myHKTa 2 crathu 11 KonBeHmun.

4. 3axounas yenv

83. Ilo muenuto Bnacred bomrapuu, Mepsl, NpEeANPUHATHIE B OTHOIICHWU MaMSATHBIX
MUTHHTOB acconuanu «VIHHICH», MPEeCiieIoBald HECKOIBKO 3aKOHHBIX IENCH: 3aIiuTy
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HallMOHAJIBHOI 0€301acHOCTH M TEPPUTOPHAIBHON LIEJIOCTHOCTH, 3alUTY IIpaB U CBOOOJ
JPYTHX JINI, oOecriedeHre 0O0IIeCTBEHHOTO TTOpsiIKa B OOLIMHAX U MPEAOTBpalieHne Oecro-
PSIAKOB U COBEPLICHUS NPECTYTICHUH.

3asBUTENN HE COMIACHINCH ¢ 3THM. [1o MX MHEHUIO, 3aMaCKHPOBAHHOH LIENIbI0 O0XKaITy-
€MBIX 3alpeToB OBUT OTKA3 B OCYIIECTBICHHH KOJJICKTUBHBIX IPaB MAaKEJOHCKOTO MEHBIINH-
CTBA.

84. Cyn HaloMHMJI, YTO CIIMCOK MCKJIIOYEHHUH M3 CBOOOJIBI BBIPaKCHUSI MHEHHSI U coOpa-
HuH, conepskauuiicst B ctarbsix 10 u 11 KonBenuuu, ucuepneiBaromuii. OnpeneaeHus 3TUX
WCKJIIOUCHUH SIBIISIFOTCSI 00513aTENIbHO OrPaHUYUTEIBHBIME U JIOJKHBI TOJIKOBATHCS B Y3KOM
cMbIcie (cM. pemenne no jeny «Cunuporynoc u ap. npotus Iperum» ot 10 mrons 1998 r,
§§ 37—39).

[TpuHuMas Bo BHMMaHne Bce Marepuaibl jaena, Cya Mpu3Hall, 9TO BMENIATEIbCTBO OBLIO
HalleJIeHO Ha O0ecHeYeHHE OJHOTO WJIM HECKOJIBKHUX HHTEPECOB, YKa3aHHBIX BIJIACTSIMH
Bonrapun.

5. «Heobxooumo 6 demoxpamuueckom oduecmeaey
(a) O01Me NPUHUHUIBI NpeleeHTHOro npasa Cyna

85. Cyn HamoMHWII, YTO, HECMOTPSI Ha €€ HE3aBUCHMYIO POIIb M KOHKPETHYIO chepy
npuMeHenus, ctarbs 11 KoHBeHLMU HOIDKHA TakKe paccMaTpuBarhecsi B cBeTe craThbu 10
KouBeHImu. 3amunTa MECHHI U CBOOO/IA X BRIPAKCHUS SBIISIOTCS OIHON M3 IIeJIeH CBOOOIBI
coOpaHmii 1 00bEIMHEHWH, 3aKpeIUICHHOH B cTaThe 11 KoHBEHIUM (CM. pelieHue Mo Jeiry
«CBobopHas nemokparudeckas maptus Typuuu npotus Typrmm» [bonpmas manaral, sxxamoba
No 23885/94, § 37).

Takasi cchUTKa IPUMEHAMA, €CIIH, KaK B HACTOSIIIEM JIeJie, BMEIIaTeILCTBO BIIACTEH B CBO-
0oy coOpaHuil WM 0OBETUHECHUI OBLITO XOTsI ObI YACTHYHO PEaKIUCH Ha B3MVISIBI FUTH YTBEP-
JKICHHS UX YYAaCTHUKOB MITU YJICHOB.

86. CB00OOIa BRIpA)KCHHSI MHCHUS SIBIISICTCS OHOW M3 BaKHCUIIMX OCHOB JICMOKpaTHYC-
CKOTO OOIIECTBA M OIHHUM W3 OCHOBHBIX YCIIOBHU €r0 Pa3BUTHS U PCAU3AI[MH BO3MOXHO-
cteil kaxxaoro. bynyun noanexaiineit orpaHuYeHUsIM, IEPEUUCIICHHBIM B TyHKTE 2 cTathu 10
KoHBeHIIMH, OHa TPUMEHHMA HE TOJNBKO K «HH(POPMAIMH» WIH «UACSIM», KOTOpbIe Oiaro-
MPUATHO MPUHUMAIOTCS WIIH CYUTAIOTCS HEarpecCUBHBIMU WK HHAN((OEPSHTHRIME, HO U K
TOMY, 4TO MPEICTABISACT COOOW OMACHOCTH, IOKUPYET WM OCCHOKOUT. TaKOBBIMU SIBIISIOT-
csl TpeOOBaHUSI TUTIOPATM3Ma, TOJICPAHTHOCTU W IIMPOTHl MHCHHIA, 0€3 KOTOPBIX HE MOXKCT
CYIIIECTBOBATh JIEMOKPATHYCCKOEC OOILICCTBO (CM. PEIICHHE MO Aeny «XSHAMCANT MPOTHB
Bemukobpuranuu» ot 7 nexabpst 1976 r., § 49, u pemtenue no nexny «l'eprep nporus Typrwm»
[Bonbmas manara] ot 8 urons 1999 r., sxanoba Ne 24919/94, § 46).

Touno Tak ke cBOOOAA coOpaHuii, 3aKpericHHas B ctarbe 11 KoHBeHImu, 3ammmiaer ae-
MOHCTPAIIUH, KOTOPBIC MOTYT Pa3IpaXkaTh WU ObITh HEPHUEMIICMBIMHU IO OTHOILICHUIO K JIFO-
JISIM,, B3TISIITBI KOTOPBIX TIPOTUBOITOJIOKHBI HIICSIM WITH TPEOOBAHUSIM, BBIIBUTAEMBIM IIPH 3TOM
(cMm. pemenwne o neny «Opranuszanus «[lnatpopma «Bpauu 3a )KU3HB» MPOTHB ABCTPUI» OT
21 urons 1988 r, § 32).

87. BeipakeHHE «HCOOXOMUMO B IEMOKPATHYCCKOM OOIIECTBEY MPEIIONIaraet, 4TO BMe-
IATEJILCTBO COOTBETCTBYET «HEOTIOKHBIM COLIMATLHBIM HYXJAaM» U, B YACTHOCTH, YTO OHO
COpa3MepHO MIpecieayeMol 3aKOHHOH 1IeIH.
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JloroBapuBaroniecs: TocyaapcTBa JEHCTBYIOT B HEKOTOPBIX paMKaX YCMOTPEHUsS HpuU
OLIEHKE TOTO, CYIIECTBYET JIM Takasi HEOOXOIUMOCTb, HO 3TO IPOXOIUT HEOTPHIBHO OT €BPO-
MeCKOro KOHTPOJIS, OXBATHIBAIOILETO0 KaK 3aKOHOAATENBCTBO, TAK M PEIIEHUs C UX IpUMe-
HEHUEM, Jla)Ke BBIHECCHHBIC HE3aBHCHUMBIMHU cynamu. Takum obOpaszoM, Cyn yHOIHOMOYEH
BBIHOCUTH OKOHYATEJILHOE PELICHHUE 110 BOIIPOCY O TOM, OBLIO JIN OrPAaHUYCHHE COBMECTHMO
¢ npaBamH, 3anuiaemMbiMu Konsennueii (cM. perrenue no neiy [eprepa, § 46).

Hecmotps Ha To uto Cya THIaTeNbHO pacCMaTpUBAET Aelia, €ro 3ajadeil aBIseTcs He 3a-
ME€Ha CBOMM MHEHHEM MHEHUS COOTBETCTBYIOILIETO HALIMOHATIBHOIO OpPTraHa BIACTH, HO CKO-
pee mepecMoTp peLIeHUH, KOTOpbIe OHU IPUHUMAIOT, B cBeTe cTaThi 11 KonBenuuu. 910 He
03HAYacT, YTO OH OTPAaHMYMBACT ce0s YCTAaHOBJIEHHEM TOTO, MCIIOJIB30BAJIO JIM TOCYapCTBO-
OTBETYHMK CBOE JMCKPEIMOHHOE MTPAaBO Pa3yMHO, TIIATEIILHO U JOOPOCOBECTHO; OH JIOJDKCH
paccMoTpeTh 00kaTyeMoe BMEIIATeIbCTBO B CBETE BCETO JIeNa M ITOCIIe yCTAaHOBJICHHS TOTO,
YTO TPECIIeIOBATACh «3aKOHHAsS LIeNIbY, ONPENeNINTh, ObIJIO JM BMEIIATEIbCTBO COpazMep-
HBIM LI€TH U SABJISIIOTCA JIU IPUYUHBI, IPUBEACHHBIE HAIMOHATIBHBIMY BIACTSIMH B Kau€CTBE
ero 000CHOBaHUSI, «COOTBETCTBYIOIIMMHU M JocTarodHbIMm». [Ipu stom Cyx nomkeH ObITh
yOeKaeH, 4TO HaIMOHAJIbHBIC BIACTH COOIIONN CTaHAAPTHI, COOTBETCTBYIONIME MPHHIH-
nam, 3aKperuieHHbIM B crartbe 11 KonBennuu, u, 6onee TOro, 4To OHM OBUTM OCHOBAaHBI Ha
UX PEUICHUSX IO NPUEMIIEMON OLICHKE COOTBETCTBYIOMIMX (DAKTOB (CM. pelIeHHE 110 JIeiTy
«O0beHEHHAs KOMMYHUCTHYEcKas napTus Typuuu u ap. npotus Typuum» ot 30 stHBaps
1998 r, § 47).

88. JInmbs HeOomnbIIOi 00beM orpaHuyeHuil cormtacHo myHKTY 2 crarbu 10 KonBeHnmmn
YCTaHABJIMBAETCS JUISL MTOJUTHUECKUX Peuei MM 1e6aToB Mo BONpocaM OOIIECTBEHHON Bax-
HOCTH (CM., mutatis mutandis, penienue 1o aeiny «Bunrpoys nporus BemmkoOpuranum» ot
25 Hos10ps 1996 ., § 58).

OpHOM M3 NPUHIUNMAIBHBIX XapaKTEPUCTHK AEMOKDPATUU SIBJISETCS BO3SMOXHOCTb pe-
IaTh MPOOJIeMbI CTPAHbI MyTEM I1ajora, 0e3 MpUMEHEHHs HaCUIINS, JaKe €ClU 3TH Mpooiie-
MBI JICHCTBYIOT pazzapaxarome. /leMoKparusi paciBeTacT IpH CBOOOE BBIPAKECHHUS MHEHHS.
C 9TOl TOUKH 3pEHUs HET ONpaBAaHUsI Al BOCIPENATCTBOBAHUS IPYIIE JHUIIL TOTOMY, YTO
OHA CTPEMHUTCSI K ITyOIMYHBIM J1e0aTaM 10 CUTYalnH, CIOKUBILEHCS y YaCTH HACEIICHUS CTpa-
HBI, ¥ TIBITACTCS HAWTH pElIeHHe COIACHO JEeMOKpPATHUECKHM IPaBUIIaM, CIIOCOOHBIM Y/I0B-
JIETBOPHUTH MHTEPECHl BceX (CM. YIMOMMHABIIEeCs BbIIIE perieHue 1o aerxy OObennHeHHOH
KOMMYHUCTHYCCKOH maptun Typrwm, § 57).

89. Xurenu pernoHa crpaHsl UMEIOT IPaBO 0OPa30BBIBATH ACCOLUALINH B IIEJISIX PA3BUTHUS
ocobenHocrel pernona. ToT ¢axr, 4TO acconuanys HaCTAaMBaeT Ha CYIIECTBOBAHWU HAIHO-
HAJIbHOTO MEHBIIMHCTBA, HE MOXKET CaM I10 ce0Oe OIpaB/bIBaTh BMEIIATEILCTBO B €€ IpaBa co-
racHo ctatee 11 KonBeHnuu (cM. ymoMuHaBIeecs BblllIe perieHue mno aeny Cuaupomnynoca,
§ 44).

90. BeccriopHO, HENb3s1 UCKIIOYUTh TOTO, YTO IPOrpaMMa OpraHU3aUMHA MOXKET MPECIIeo-
BaTh IEJIM ¥ UMETh HAMEPEHHMsI, OTIIMYHbIC OT 3asBISEMbIX €10. UTOOBI yI0CTOBEPUTHCS, YTO
9TO HE TaK, COAEPIKaHUE MPOTrPAMMBI JOJDKHO OBITh COITOCTABIICHO C IS TEIBHOCTHIO OPTaHH-
3aIlM ¥ IO3UIIMEH, KOTOPYIO OHA 3aHUMaeT (CM. perieHue 1o ey OO0beJMHEeHHOH KOMMYHH-
ctuueckol maprtuu Typuumy, § 58).

CymecTBeHHBIM (PaKTOPOM, KOTOPBIH HYKHO NMPUHSTH BO BHUMAaHHUE, SBISIETCS BOIPOC,
MMEJIH JIX MECTO NPU3BIBBI K MIPUMEHCHHIO HACHUIIMS, MSATEXKY WIN MHON (opme OTpHLIaHMs
JIEMOKPaTHYECKHUX MIPUHINIIOB (CM. penieHue 1o jaeiay CBOOOIHON 1eMOKpaTHIeCKOi TapTuu
Typuuu, § 40).
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Ecnu umenu mecto mojcTpeKareiabcTBa K HACWIMIO B OTHOLUEHMM OTAEIBHBIX JIMII, TO-
CYIApCTBEHHBIX CIYXKAIMX WIA YaCTU HACEIICHHS, TO BJIACTH MOTYT JCHCTBOBAaTh B Ooice
IIMPOKUX MPEAeiIaX YCMOTPCHUS TPH PEIICHUU BOIPOCAa O HEOOXOMMMOCTH BMEIIATEIIBCTBA
B CBOOOJY BBIpa)KCHHS MHEHHS (CM. perneHue o aeny «Muuan nporus Typuuu» ot 9 uioHs
1998 1., § 48, u pemrenne mo ney «Llypex nporus Typrmu (Ne 1)», sxamoba Ne 26682/95, § 61).

(b) llpumeHeHnne 001IUX NPUHLUMIIOB B HACTOSIIIIEM JIeJie

91. Brmactu ccputaimch Ha TOT ()akT, YTO aCCOUMAIMU-3ASBUTEIIO OBLIO OTKA3aHO B pe-
TUCTPALIUH, MTOCKOIbKY KOMIETEHTHbIE OpraHbl MPU3HAIHU €€ JeSITeIbHOCTh aHTUKOHCTHUTY-
ITHOHHOIA.

92. Ognako Cyn mocumTal, YTo XOTs MPOLUIbIE BHIBOJbI KOMIIETEHTHBIX HAlIMOHAIBHBIX
OpraHoOB, «OTCESBILUX» acCOLHUAINI0, HECOMHEHHO, TPUMEHUMBI IIPU PACCMOTPEHUH BOIPO-
ca 00 OITacHOCTH, KOTOPYIO €€ COOpaHUs MOTYT MPEACTABIATh, aBTOMATHYCCKAsI CChUTKA Ha
OJIH TOJNBKO (DaKT, 4TO OpraHu3alys ObLIa PAaclCHCHA KaK aHTUKOHCTHTYLMOHHAS W ¢i Ha
9TOM OCHOBaHUH OTKA3aHO B PETUCTPAIMH, HE MOXCT OBITh TOCTATOYHOW IJISi ONPaBIaHUS
MPAKTUKU CHCTEMATHYCCKUX 3alpPETOB IPOBEICHUS CH0 MUPHBIX COOpPAHMN COTNIACHO ITyH-
kry 2 crarbu 11 Konenmuu.

ITostomy Cyn moiKeH TIIATENbHO PacCMOTPETh KOHKPETHBIE OCHOBAHUS, MPU3BAHHBIC
ONpaBAaTh BMEIIATENIbCTBO, U 3HAUUMOCTh TAKOTO BMELIATEIbCTBA.

(i) Ocnosanus, npuzeannvle ONPABOAMs 6MEULAMENbCHEO
(o) IIpeanosaraemoe BiIaieHHe OPYKHEM

93. Bimactu bonrapuu npeacraBmiim (pOTOKONHIEO MAITMHOIMCHOW JIMCTOBKH, OMOBEIIIA0-
el 0 co3aaHuy BOOPYKEHHBIX rpyIi. OnHaKko HEe YCTAaHOBJIEHO, YTO OHA UCXOJHUIIAa OT acco-
nuanmu-3assurers. Kakux-nu6o moapoOHocTe# Bractu He coodunmin. OHU Takke He 00b-
SICHUJTH, KaKO€ OTHOUIEHHE K Jelly UMEET ra3eTHasi CTaTbhsl, PeACTaBICHHAs] UMH, B KOTOPOM
CO00IIIaeTCs1, 9TO HEKOE JIUIIO MO03PEBAIOCh B COBEPIIICHUH Psi/ia IPECTYILUICHUA, HEKOTOPEIC
U3 KOTOPBIX, BEPOSTHO, KACAIHCh YaCTHBIX JCIOBBIX KOH(IUKTOB.

ITo muenuro Cyna, Bce 5TO CBUACTEIBCTBYET O TOM, YTO €CJIH OBl JEHCTBUTEIFHO UMEITH
MECTO TIPUTOTOBJICHUSI K BOOPYKCHHBIM aKIIHsM, BIACTU boirapuu mMorimm Obl PEACTaBUTh
Oosee yOeaUTEIIbHBIC I0KA3aTEIbCTRA.

(B) Ilpenmonaraemasi yrpo3a o01iecTBeHHOI 0€30MACHOCTH

94. Brnactu bonrapuu yTBepKIar0T, 4TO B IPOILUIOM MMEIH MECTO HHIUACHTHI TIPH MPO-
BEIICHUH MUTHHIOB aCCOLMAINEH-3assBUTEIICM H YTO €CTh BEPOSATHOCTh UX MOBTOPCHHSI.

OJHAKO HET HUKAKUX J0Ka3aTelIbCTB OCCIIOKONCTB, SKOOBI MPUUMHEHHBIX 3aSBHTCISIMH.
WHIMICHTHI, HAa KOTOPBIC CCHUIATIHCH BIAcTH bonrapuu, ObliM HEe3HAYMTEIBHBIMU, U BHHOB-
HbIC B HHX JIMIIA HE TIPHUBIICKAINCH K OTBETCTBEHHOCTH. PellieHnsI M3pOB M MECTHBIX CY/IOB OT-
HOCHJIMCh TOJTBKO K TUIIOTETHYECKOIl OMACHOCTH ISl OOIIECTBEHHOTO TMOpsiaKa 0e3 yKa3aHHs
MOAPOOHOCTEH.

Takum 00pa3oM, BEpOSATHOCTh HE3HAYUTEIBHBIX HHIHICHTOB HE MOXKET CITYKHUTh 0OOCHO-
BaHHEM 3alpeTa Ha NPOBECHHE MUTHHIOB accoluanuei « ImuHnen».
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(y) IIpeanmonaraemMasi ONACHOCTb, MCXOASIIAs U3 Ieseil W 3asiBJCHHI accoluanuu
«Nnuapen»

Cenapamucmckue uoeu

95. Bnactu bonrapun ykasanu, 4To acCOLMAIUsI-3asBUTEINb MTOJBEPraeT OMACHOCTU Tep-
PUTOPUANBHYIO LEJIOCTHOCT bonrapuu u skenaeT OTAEIeHUs YaCTH OT CTPaHBbI.

3asBUTENN yTBEPKJIAIH, YTO €AWHCTBEHHOW IETbI0O X MUTHHIOB OBUIO MpPa3JIHOBAHHE
HCTOPHYECKHUX COOBITHII M YTO OHU HE IIPECIICA0BAIIH CEIapaTUCTCKUX IeTIeH.

96. Cymmupys Bce okaszaTtenbcTBa, Cyll yCTaHOBUIL: B COOTBETCTBYIOILIEE BPEMs BIACTH
He0Ee30CHOBATENBHO T0JIarajy, YT0 HEKOTOPBIC JINJIEPh! aCCOIMAIMU-3asBUTEIST WIIH HEOOIb-
IIMe TPYMIBI, SBISIOMINMECS €€ YacTblo, UMENH CEMapaTHCTCKUE B3IVISAAbl U MOIUTUYECKUE
LIeIH, KOTOPBIE BKITIOYAIN Her 00 aBTOHOMUM pernoHa [IuprHckas MakenoHust U JJaxe O ero
oTAeneHur oT boarapuu. 9To BUIHO U3 MHOTOUUCIICHHBIX 3asBICHUN JaHHBIX JuaepoB. Cyn
TakKe MPUHAT BO BHUMaHUe BbIBOABI BepxosHoro cyna bonrapuu 1990 u 1991 ronos u BeiBog
Koncrurynmonnoro cyiaa bonrapuu, conepskanuiicst B mocranosiaeHun ot 29 ¢espaist 2000 .

CrnenoBaTenbHO, BIACTU MOIIM NPEABUJETH, YTO HEKOTOPHIMU YYaCTHHUKAMH B XOJ€ Ma-
MSTHBIX LIEPEMOHUI Oy/lyT PacIIpOCTPaHSAThCS CENapaTUCTCKUE MPU3BIBBL.

97. Cyn, onHaKo, HallOMHUJ, YTO OJJHO TOJIBKO MCIOJIBb30BaHKUE TPYIIION JIUI] IPU3BIBOB K
AQBTOHOMUH WJIM JIAKE K OT/ICJICHUIO YaCTH TEPPUTOPUH CTPAHBI, TAKUM 00pa3oM, TPeOyIOIIIX
(hyHIaMEHTaIbHBIX KOHCTUTYILIMOHHBIX U TEPPUTOPHAIBEHBIX U3MEHEHNUH, HE MOXKET CIIY’KUTh
OIpaBaHKMEM 3arpera Ha ee coOpanust. TpeboBaHUe TEpPUTOPHATIBHBIX M3MEHEHHH, 3ByYa-
iee Ha AEMOHCTpPALUIX, aBTOMAaTUYECKH HE SBISETCS yTPO30H TePPUTOPUANIBHON LEIOCTHO-
CTH CTPaHbl M HAIMOHAJILHOHM 0E3011acHOCTH.

CBo0Oosia coOpaHuii ¥ IpaBO BRIPaXKaTh CBOE MHEHHME Ha HUX SIBIISIIOTCS OJJHUMH M3 BBIC-
X IIEHHOCTEH 1eMOKpaTHyeckoro odmiectsa. CynHOCTb IEMOKPAaTHH — B €€ CIIOCOOHOCTH
pasperars npooIeMbl ITyTeM OTKPBITHIX 00CykaeHuH. CKopble Mephl IIPEBEHTUBHOTO XapaK-
Tepa 110 MOJABJIEHHUIO CBOOOIBI COOPAHUH M BBIPAKCHNSI MHEHHS B CIIyYasiX, HE KacaloIINXCsI
MIO/ICTPEKATENbCTBA K HACHIIMIO WIIM OTKa3a OT AEMOKPATHYECKHUX NMPHUHIMIOB, KAKUMH OBl
HIOKUPYIOIIUMH WIN HENPUEMIIEMBIMU ONIPEeICHHbIE B3IVISLIbI MU UCIIONIb3yEeMbIE CII0BA HU
Ka3aJINCh BJIACTSM M KaKUMH Obl HE3aKOHHBIMHM HHM OBUIM TPEOOBaHMS, OKAa3bIBAIOT IIOXYIO
YCIIyTy A€MOKpPaTHU U YacTO CTaBSIT €€ MOJ] yTPO3y.

B nemokparnyeckom o0liecTBe, OCHOBAHHOM Ha BEPXOBEHCTBE 3aKOHA, IMOJMTHYECKUM
U/esIM, OCIIAPUBAIOIINM CYIIECTBYIOIINH MOPSIOK, pealn3annsi KOTOPbIX IMPOBOANUTCS MHUP-
HBIMH CpPEJICTBAMH, JOJDKHA OBITh ITPE0CTaBICHA HaIJIe)kKalasi BO3MOKHOCTD MX BBIPAKECHHS
IIyTeM OCYIIECTBIICHHUS ITpaBa Ha COOpaHMsl, PaBHO KaK U MHBIMH 3aKOHHBIMHU CIIOCOOaMH.

98. Takum oOpazom, CyJ Impu3Hal, 4TO BEPOSITHOCTh TOTO, YTO B XO€ MUTHHIOB, Opra-
HU3YyeMBIX accouuanueil «nuHaeH», MoryT OBITh C/IENaHbI CeTapaTucTCKUe 3asBICHNUS, HE
MOXKET OIPAB/BIBATE 3AIPET HA UX NIPOBEICHUE.

HpeanﬂaeaeMaﬂ nponaeal—tda Hacuaus u ompuyaHue ()eMOKpamutteCKux NPpUHYUNOB

99. Brnactu Bonrappm CChUIAJIMCH Ha 3asABJICHUSA, KOTOPbIC MOT'YT OBITH UCTOJIKOBAHBI KaK
IIPU3BIB K 60J1rapaM OCTaBUTh HI/IpI/IHCKyIO 001aCcTh MaKCaOHIAM, U I1oJiarajiu, 4To Aaxe €CJinu
cenapaTucCcTCKuUe Hejin accouuanumn «I/IJ'H/IH,HCH» 1 HE MpPeCICA0BATNCH €0 OTKPLITBIM HACUJIb-
CTBCHHBIM CHOCO6OM, HUMCIOTCS CBUACTCILCTBA, YTO OHU POABATCA.
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3asiBUTENI OTBEPIIM 3TU YTBEPIKICHUS KaK HCOOOCHOBAHHBIC M YKa3aJH Ha MUPHBIH Xa-
paKTep UX MUTHUHTOB.

100. HecoMHeHHO, cTpeMIICHUE BBICEICHUS IPYTUX JIUL] C KOHKPETHOM TEpPUTOPUN BBU-
Jly 9THUYECKOTO MPOUCXOXKICHHUS SIBJISIETCS TIOJTHBIM OTPULIAHUEM JAEMOKPATHH.

OnHaKo CTOUT OTMETUTH, 4T0o BepxoBHbIH cyn bonrapuu, oTkas3biBasi B perucTpaiuu acco-
nuanuu-3assutento B 1990 u 1991 ropax, u Koncturyunonnslii cyn bonrapuu B cBoeM nocra-
HoBJeHUH 0T 29 derpas 2000 T. He yKa3au, 4To LENU | A TSIbHOCTh acconuanun « e
COZIeprKaT MPU3BIBBI K HACHIIUIO WIIM OTKa3 OT IeMOKparudeckoil Biactu. bonee Toro, mpoTus ee
YJICHOB WJIA YYaCTHUKOB MUTHHIOB HUKOTJIA HE BO30YKIaJIMCh YTOJIOBHEIC e,

101. BonblIMHCTBO 3asABIEHUM U yTBepKIeHUH accounanuu «muHAeH» yKa3bIBalOT Ha
MIPUBEPKEHHOCTh OOIIECTBCHHBIM TUCKYCCHSM M IOJUTHYCCKOH OOphOE MpH TOCTHKCHUHU
[eNed U mpsiMoe OTPUIAHWE HAacWIHe. 3asBICHUS, KOTOPBIC MOTIIM OBITh MCTOJIKOBAHBI KaK
MPHU3BIBAIOIINE K HACWIIMIO WM K OTPUIIAHUIO JCMOKPATHH, KAXKYTCS M30JIUPOBAHHBIMU OT
BCEX MaTrepuaioB aeina. boiee TOro, MOCKOIBKY pa3IHYHBIC JIUIA U TPYIIBI, CBSI3aHHBIC C ac-
colLMaleH, pacXoIsITCsl B CBOMX B3IVISiAAaX, HE BCE MPHUBEIEHHBIC MaTepUabl IIPSIMO OTpaXka-
10T WU U LENH, JOMUHHUPYIOIIKE B IPOTpaMMe JIeATEIbHOCTH acCOLMAIMU-3asiBUTEIIS.

102. B penrenun o neny WMavana Cym onpeaenit: u3 Toro, 4to o0palieHue, 3a4uTaHHOE
Ha MaMATHOM IIepEMOHMHU TpyIIe JULl (YTO 3HAYUTEIHHO OIPAaHUYMBAET €r0 MOTEHIUATbHOE
BJIMSIHAC HAa HAIIMOHAJIBHBIC HHTEPECHI, OOIICCTBEHHBIN MOPSIOK U TCPPUTOPHATBHYIO IIC-
JIOCTHOCTB), COICPIKHUT CIIOBA «COMPOTUBIICHUEY, «00pPH0a» M «OCBOOOKICHHEY, HE CICIYCT
OJTHO3HAYHBIN BBIBOJ], YTO OHO MPHU3BIBAET K HACHIINIO, BOOPY>KEHHOMY COIPOTUBIICHUIO WU
MSTEKY.

B mannoMm nene Cyj mprHUMAeT BO BHUMaHUE (aKT, YTO HEKOTOpBIC NeKiiapanun «muH-
JICHa», OYCBHUIIHO, COMIEPIKAT IJICMEHT MTPEYBEIHNUCHHIS, YTOOBI IIPUBIICYh K HUIM BHUMAaHUC.

103. TTo muenuto Cyna, HUYTO HE CBUIETEILCTBYET O TOM, YTO MUTUHIH, IPOBOIMUMBIE
aCCOIMALUeH-3asBUTEIIEM, CTAIH OBl OCHOBOM MPOTaraHIbl HACKIINS U 0TKa3a OT IEMOKPaTHH
" obnajany Obl pa3pyIIUTEIFHBIM BO3ICHCTBUEM, YTO MOIVIO OBl MMPHBECTH K 3alPCIICHHUIO
acconuanuu-3asButelrs. JIFoOble OTIeNbHBIC HHIMACHTHI MOTYT aJeKBaTHO OBITH Pa300paHbI
B XOJI€ CJIEJICTBHUS, POBOMMOTO OTBETCTBEHHBIMH 32 JTO JIUIIAMH.

«06pameHue» 60ﬂ2apa<020 HaceleHus 8 MAKCOOHCKOe

104. Bractu Bonrapuu yTBEep>KIarOT, YTO aCCOIMANUA-3asIBUTENb JKelajaa «00paTuTh Ha-
CeJIEHHE PEerHOHa B MaKEJOHCKUI HapoI» C LEIbI0 JOCTHKEHHS €€ OKOHYATEIbHON Lenu —
otaeneHus ot bonrapum.

3asgBUTENN YTBEPKAAOT, uTo «MmuHAeH» sBIAETCS accolualnueil MakeJoHLEB B boi-
rapum.

105. Cyn He pUHSUT TOBOA O TOM, YTO OBLJIO HEOOXOIMMO OTPAHUYHTH IIPABO 3asSBUTEICH
Ha JICMOHCTPAIMIO B IEJSIX 3alIUTHI JINL, KOTOPBIX, MPEANONIOKHUTEIBHO, MBITAINCE «00pa-
TUTH» B JPYT'yI0 HallMOHAJIbHOCTh. He OBLIO MOKa3aHO, YTO 3asiBUTENH HCIIOIB30BAIN HIIH
MOIIH OBl MCIIOJIb30BaTh HE3aKOHHBIE METOIBI «OOpAIIEHHs», HAPYILIAIOIIHE ITpaBa JIPyTHX.

3(1}16‘/1@Huﬂ, B0CNPpUHUMAEMbLE KAK yepo3a 06W€Cm€€HHOMy MHEHUIO

106. HpeﬂCTaBHHCTCH, YTO MUTHUHTH aCCoOllMalin «I/IJ'H/IHHCH» BbI3BIBAIOT HAIPS?KEHHOCTD,
npUuHUMasg BO BHUMAaHUEC OCO6yIO YYBCTBUTCJIIBHOCTDb O6HICCTB€HHOFO MHCHHMS 11O OTHOIICHUIO
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K UX UACAM, KOTOPbIC BOCIIPUHUMAIOTCS KaK al"peCCI/IBHHﬁ noaxoa K HallMOHaJIbHBIM CUMBO-
JJaM U CBATBIM LICHHOCTAM.

B YaCTHOCTHU, 3asAIBUTCIIN KEJIAJIU OTMETUTh UCTOPUYCCKUC CO6LITI/I$I, KOTOPBIM OHH IIpHU-
JaBaJii THOC 3HAYCHUC, YEM O6III€HpI/IH$ITO B CTpaHe. Ounu cuurTaimm HUCTOPUICCKUX HHQHOCTeﬁ,
KOTOPBIX 00BIYHO U O(I)I/IIII/IaJ'II)HO MOYMTAJIU B CTPAHE KaK 6onrapc1<1/1x HallMOHAJIBHBIX T'€POCB,
MAaKCAOHCKUMU MYUYCHUKAMU U, TAKUM o6pa30M, JKeJ1aJIn OpraHnu3oBaTb CBOM MUTHUHIU B TO
K€ BpEMs U B TCX JKC€ MCECTaxX, I'IC IMPOBOAATCA 0(1)I/IIII/IaJ'IBHLIC TpagUuIIMOHHbIC HEPEMOHUU.

107. OI[HaKO eclu arodas BEPOATHOCTD HAMIPSKCHUA U TOPSIICTO 00MeHa MHEHHUSIMU MCKAY
MPOTHUBOCTOALIMMU I'PYyIIIaMU B XOA€ ACMOHCTpAlunu 6yaeT CJIY’)KUTb OCHOBAaHHEM I €€ 3a-
IpeTa, OGHIGCTBO CTOJIKHETCA C TEM, YTO 6y,HCT JIMIICHO BO3MOXXHOCTHU YCJBIIIATh UHBIC B3IJISA-
JBbI 110 J'I}060My BOIIPOCY, KOTOpLIﬁ NocATracT Ha BOCOPUNMYNBOCTL MHCHUS OOJILIINHCTBA.

Tor q)aKT, qTOo ,HaHHLIﬁ BOIIPOC KacaJICAd HALlMOHAJIbHBIX CHMBOJIOB H Ha].[PIOHaJ'IBHOfI
MPUHAAJICI)KHOCTH, HEC MOXKET CaM II0 cebe JaBaTb OCHOBAHUA, BOIIPEKHU MHCHUIO BIIacTCH
BOJ'IFapI/II/I, K HCITIOJIb30BaHUIO Oosiee IMUPOKUX MPEACIIOB YCMOTPCHUS. HaIII/IOHaJ'IBHBIe BJ1ac-
TH OOJIXKHBI OBITH OCOOCHHO OCTOPOXKXHBI B BOIIPOCE obecreueHust HalMOHAJIbHOI'O 06HICCT-
BCHHOI'O MHCHUSI, C TCM 4TOOBI 3TO HE MMPOUCXOANIIO 3a CUCT YIICMJICHUSA B3IISI1I0B MCHbBIINH-
CTBa, HE3aBUCHUMO OT TOI'0, HACKOJIBKO HCTIOMYJIAPHBIMH OHU SABJIAIOTCA.

(ii) 3nauumocmo emewmamenbcmea

108. Bimact Bonrapum yTBepIaiu, 4TO OHM MPOSIBUIN THOKOCTh B JOCTHXKEHHH CIIpa-
BENTUBOTO OanaHca: cTOpoHHHKaM «luHIeH» OBLIO MO3BOJICHO MPUOIHM3HUTHCS K HCTOPH-
YECKUM MECTaM IIPH YCIOBHH, YTO OHU HE OyAyT IEMOHCTPUPOBATH ILIAKATHI U IIPOU3HOCHUTH
peun. Kpome Toro, 3asiBUTEIM MOTJIH BBIOPATh JPYTUE MECTA VIS IIPOBECHUS MUTHHTOB.

109. Cyn mocuura, 4To JIMUICHUE 3asBUTENIEH MpaBa Ha BbIpaXXEHHUE UJIeH MOCPEACTBOM
peueit WK JIO3yHIOB HA MUTHHTaX HE MOXKET PACICHUBATHCS KaK CBHIICTEIBCTBO THOKOCTH.
B neificTBUTENFPHOCTH BIIACTH HAJIOKHUIIM BCCOOIIMI 3allpeT Ha MPOBEACHUE acCOLUAINeH
«nuHmIeH» MUTHUHIOB.

SIcHO, 94TO BpeMs M1 MECTO UMEITH IIEPBOCTEIICHHOE 3HAUCHHE IS 3asSBUTEIICH, PABHO KaK
W JUTSI JTMII, TIOCETHBIINX O(QUIHATIbHYIO iepeMonunto. Cy He yOeXKIIeH, 9TO He OBLIO BO3MOXK-
HOCTH OOCCIICYNTh MUPHOE MPOBEACHUE 00CUX LEPEMOHUH JINOO OJHOBPEMEHHO, JINOO 1O
ouepeau.

(iii) Boieoowvt Cyoa

110. Kak yxa3anu Bractu bonarapuu, y accounanuu-3assurens auib okosno 3000 cropon-
HUKOB, U HE BCE U3 HUX aKTUBHO Y4aCTBOBAJIM B €€ JESITEIbHOCTH.

Tem He MeHee BIacTH NMPUOETIIM K MepaM, MPEIOTBPAILAIONINM PaclpoCTpaHeHNE B3I
JIOB 3as1BUTENEH Ha IEMOHCTpAINH, KOTOPYIO MOCIEIHHUE KeTalu IPOBECTH.

111. Takoi#t moxxom B 0OCTOSATENBCTBAX JAHHOTO Jejia, KOTna He ObUIO MpeicKa3yeMoi
OIAaCHOCTH HACWJILCTBEHHBIX JICHCTBHMH, TPU3bIBA K HACKIIMIO MIIM MHBIX ()OPM OTKa3a OT JIeMO-
KpaTU4eCKUX MPUHIUIOB, 1o MHeHHI0 Cyza, He onpaBaH MyHKToM 2 ctathi 11 KonBeHmuu.

112. B nenom Cyz npusHal, 4To BIACTU MPECTYMWIN NPEAEIbl yCMOTPEHUS U YTO MEPHI
TI0 3aIPETy NPOBEICHHUS ITAMSITHBIX MUTHHIOB HE ObIIIM HEOOXOIUMBIMHU B IEMOKPATHIECKOM
oOmrectBe 1Mo cMbIcy ctathil 11 KoHBeHIHH.

Taknm 00pazom, HMEI0 MECTO HapylIeHHEe JIAHHOTO ITOJIOKEHNUSI.



XPUCTUAHCKO-AEMOKPATUYECKAA HAPOAHASA NAPTUA
(CHRISTIAN DEMOCRATIC PEOPLE’S PARTY) MNPOTUB MOAAOBbDI *

Xanoba Ne 28793/02
PeweHune ot 14 ¢pepans 2006 ropa

SI3BIK peneHuns: aHIMHCKUH, (paHIly3cKuii, azepOaiiukaHCKHH.

KiroueBbie Tembl:

Hakasanue 3a nposedenue cobpanus / yuacmue 6 coopanuu,
Kpumepuu 060CHOBAHHOCIU 6Meamensemad,

Kpumepuu copasmMepHOCm 6MeuamenbCmed.

OcHoBHBIC (GAKTBI

3asBUTEIb — OIMO3UIHNOHHAs MOJUTHUYCCKAs MapTUs, KOTOpasd B 3HAK NPOTECTA IPOTUB
NPEAJIOKCHUS MPaBUTCIILCTBA CACIATH 00s13aTeNILHBIM N3YUCHHUC PYCCKOT'O sA3bIKa B IHIKOJAX
peumriia NpoBECTH MUTHUHI NOAACPIKMUBAIOIINX €€ I/I36Hp3T€J'I€I>i nepea 3JaHueM IMpaBUTECIIb-
CTBa U COOGHII/IJ'Ia MYHUIHUIAJIBHOMY COBETY O CBOEM HAaMEPCHHUU. MyHI/IIII/IHaJILHLIﬁ COBCT
BbIAaJI pa3pClICHUEC Ha MPOBCACHUC MHUTHUHIA B APYIOM MCCTC, HO BIOCJICACTBHUU IIPHUOCTA-
HOBHJI ﬂeﬁCTBHG pa3peuicHud, OXXnuaas OorjialcHus Oq)HHHaHLHOﬁ No3nun napjiaMeHTa OT-
HOCHUTCJIBHO TOI'0, KaKas MpaBOBasi HOpMa MOXKCT OBITE MOIPUMCEHCHA K TaKOTro poaa CO6paHI/IIO
TpaxxaaH. Tem BPEMCHEM I/I361/IpaT6J'II/I MPOBEJIN PAA MUTUHIOB, HC MOAYNHAACH YCTAHOBJICH-
HBIM HOpMaM U IpaBUJIaM. MI/IHI/ICTGI)CTBO IOCTUIINHN MOJ'I,HOBLI HOTpCGOBaJ’[O MMPpEeKpaTuTh MU-
THUHTU W NTOCJIC BBIHCCCHUS NMPEAYNPCIKACHNA MMapTUU-3aABUTCIIIO HAJIOKUIIO OHHOMeCﬂqHLIi;I
3alpeT Ha ACATCIbHOCTD MApTHU 3a HAPYHICHHUC HECKOJBKHUX HOPM 3aKOHA. MI/IHI/ICTepCTBO
FOCTUIIMN TAKXKC YCTAaHOBUJIO, YTO CO6paHI/IH U MUTHHTHU, OPTraHU3yCMbIC HapTHeﬁ—3aﬂBHTe-
JICEM, SABJIAIOTCA ACMOHCTpALUAMU, IMMPOBCACHUEC KOTOPLIX PCIIIAMCHTUPYCETCA 3aKOHOM O A€-
MOHCTpaluAX, 1 IOTOMY OHU MOT'YT ITPOBOAUTLCSA TOJIBKO IPU HAJIMYNU PA3PCHICHU BIIACTCH.

Ilocne HammpaBJICHUS T'CHEPAJIbHBIM CCKPETAPEM Cosera EBpOHLI 3anpoca npaBUTCIbCTBY
MOJ'I,HOBBI 110 MOBOY 3TOI'0 3alpeTa MI/IHI/ICTepCTBO FOCTULIU CHSJIO C ACATCIBbHOCTHU MMapTUU
3alpeT U pa3peuiniio BO300HOBHUTEH CBOIO JACATCIbHOCTD.

Pemenue

C yuerom 00LIECTBEHHOTO MHTEpECa, MPOSBIEHHOTO K BOIPOCY, 10 KOTOPOMY OpPraHn30-
BBIBJIMCH COOpaHMs, U ero 3710001HeBHOCTH, CyIl CUell, 9TO B JAHHOM CIIy4ae paMKH CBOOO/IBI
YCMOTpPEHHS TOCY/1apCTBa OBIIIM COOTBETCTBEHHO CY)KEHBI M YTO TOJIKO BECOMBIC MPUYNHBI
MoIH OBl OIIPaB/aTh BMEIIATEILCTBO B OCYIIECTBICHUE ApTUEH-3asIBUTENIEM CBOMX ITPaB.

[Tockonbky coOpaHus, OpraHuzyemble mapThei, OblIn cyry00o MUPHBIMH, Ha HUX HE pa3-
JIaBaJIUCh NPU3BIBBI K HACUIBCTBEHHOMY CBEPXKEHUIO IPABUTENIBCTBA U HE UMEIIH MECTA HHBIE
MOCSATaTENbCTBA HA IPUHIUITEI ITFOpa3Ma U AEMOKPATHH, Mepa, NPUMEHEHHas rocyapcT-
BOM K IapTHUH-3asBUTEIIIO, HE ObIIa MPONOPIHOHATIBHA MPECIICyeMOil IPH ATOM LIEITH U He

' CBoOO/1a coOpaHuii B MOCTaHOBIICHHSIX EBPOMEHCKOro cyia 1o mpaBaM 4esioBeKa. ..
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OTBeYasa KPUTCPUIO «HACTOSITEIIBHOM OOIIECTBEHHON HEOOXOMUMOCTI». To 00CTOSITENBCTBO,
YTO 3amper ObUT BPEMCHHBIM, HE UMEET PEIIAIONICTO 3HAYCHUS, IIOCKOJIbKY TaKOBOH 3aIpeT
MOT TaK)Xe UMETh «3aMOPaKUBAIOIIEE ICHCTBHE)» Ha CBOOOIY ITAPTUH B TIOJI30BAHUU CBOUM
MIPaBOM Ha CBOOOJY BBIPAKCHHS MHCHHI U HA JIOCTHXKCHUC €0 CBOUX IMOJUTHYCCKUX IICIICH,
B 0COOCHHOCTH HaKaHYHE BRIOOPOB B MECTHBIC OpTaHbI BIACTH.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

W3BAEYEHUA U3 PELLEHUA

I. TIPE/ITIOJIATAEMOE HAPYIIEHUE CTATBH 11 KOHBEHIUN
[...]

B. Cobaronenne crarbm 11
1. Umeno nu mecmo émewamenscmeo

47. CTOpOHBI COIVIACHIINCH, YTO BBEICHHE BPEMEHHOTO 3alpeTa Ha AESTCIbHOCTD 3asBH-
Tens sABseTcs BMemaTenscTBoM B paBo XJIHII, rapantupoBannoe ctarseil 11. 9To MHeHUE
paznenser u Cyn.

2. Onpasoano iu emMeuamenbCmeo

48. ITomoOHOTO poa BMEIIATEILCTBO HE OYJET SIBJSITHCS HapylIeHHeM cTaThu 11, ecru
OHO «IPEAYCMOTPEHO 3aKOHOMY, MIPECIeNyeT 3aKOHHbIE L[EJIU B COOTBETCTBUU C ITYHKTOM 2 U
OBIIO «HEOOXOMMBIM B JIEMOKPATHUECKOM OOIIECTBE) JUISl JIOCTHXKEHHUS STHX LEIeH.

(a) «IIpenycMOTpEHO 3aKOHOM»

49. Cyn orMeuaet, 4T0 MHHUCTEPCTBO IOCTUIIMU BBEJIO BPEMEHHBIH 3alpeT Ha JesATelb-
Hocth X/IHII Ha ocHOBaHMu crarey 29 3akoHa «O mapTUsSX U APYTUX OOLIECTBEHHO-TIOIUTH-
YECKUX OPraHU3aLusaX».

50. Kak ciemyer U3 9TOro NoNoXeHus, inter alia, MUHACTEPCTBO IOCTUIIMH BIIPaBE OBLIO
3anperuTh AearenbHocTs X/IHII, ecnu maprust He oTpearnpoBaia Ha OQHUIMAIBHOE Hpery-
npexaeHue ot 14 supaps 2002 .

51. B nmpenynpenutensHoMm nucbMme oT 14 sBaps 2002 1. ykasbeiBaercs, yto XIHII ne
BBINOJIHUIIA YCIIOBUS pa3pelleHNs], BEITAHHOTO MyHHUIMIIANBHEIM coBeTOM 3 stHBapst 2002 1., u
MIpoBeNa HeCaHKIIMOHNpPOBaHHbIe geMoHcTpanun 9, 10, 11 u 13 suBaps 2002 . B Hem 00bsc-
HSIETCS U NPHUKa3bIBACTCS MPEKPATUTh ASHCTBUs «HecoBMecTuMble ¢ KoHcTuTyIuen u 3axo-
HozatenbeTBOM Pecrryonmukn MoigoBeD».

52. Tonpko B cBoeM pemieHuu oT 18 suBaps 2002 1. 0 BBEJICHUU BPEMEHHOTIO 3alpeTa Ha
pesrensHocTs XJIHIT MuHUCTEpPCTBO IOCTHLIMHU yKa3aJ0 HAa HOBbIE OCHOBAHMSA, TaKUE Kak
ydacTHe AeTeH B yINYHON aKI[UK, TPU3BIBBI K HACUJIUIO U IEHCTBHS, IOCATAIONINE HA KOHCTU-
TYLIMOHHBIH HOPSIIOK.

53. 3asBuTENB, TAKMM 00pa30M, HE OBUT TPOMH(YOPMUPOBAH B PEIYITPEANTEIHHOM MTUCh-
Me 000 BceX JeHCTBHSX, BMCHECHHBIX €MY, YTO CHHM3WJIO €ro CIIOCOOHOCTH IPEABHICTH IO-
CJIC/ICTBHSI, KOTOPBIE MOIJIM BO3HUKHYTH B CIIydae MPOAOJDKEHHUS IPOBENICHUS cOOpaHuid. D10
camo 1o cebe MOXKET OBITh IOCTATOYHBIM OCHOBAHHEM JIJISl BEIBOJIA O TOM, UTO OCIIAPHBAcMBbIe
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MEPLBI HE ObLIN KIPEAYCMOTPECHBI 3aKOHOM)). O,HHaKO Cyﬂ HC CUHTacT HeO6XOﬂI/IMI>IM PeUINThb
9TOT BOMPOC C YUCTOM BbIBOAOB, U3JIOKCHHBIX HUXKE.

(b) 3akonHasi meJb

54. HpaBI/ITCHLCTBO HE NIPpUBOAUT KaKux-JI100 KOHKPCTHBIX JOBOJOB B 3TOM OTHOLICHHWH,
1 3asBUTCIIb COITIACUIICA € TEM, YTO BMCHIATCIBCTBO HE MPECICAYCT 3aKOHHYIO 1ICJIb. CyIl 1o
npuirHaM, U3JI0KCHHBIM HHUKE, TAKIKEC HE CHUTACT H€O6XOHI/IMI)IM PEUIUTL 5TOT BOIIPOC.

(¢) «<Heo0x01uMO0 B 1eMOKPATHYECKOM 00LEeCTBE)»
(i) Obvsacnenuss cmopon
(a) Ctopona 3asBUTEIS

55. 3asBuTens yrBepxkaaet, uro Berpeun X/ HII umenu nenpro mpoaBukeHHE CBOUX I0-
JUTHUYECKUX YOCXKICHUH B CBSI3M C MHHIMATHBOW NMPABUTENILCTBA BBEICHUS 005S3aTEIIEHOTO
LIKOJIBHOTO O0YyUYEHHUSI PycCKOMY s3bIKy. COINIaCHO TOSICHEHUSIM 3asiBUTENISI, OpraHU3anus He
nMesia HUKAKoOTo JJOCTyIa K CPeICTBaM MacCOBOW MH(OPMALMH M BO3MOKHOCTH JTUCKYCCHH
B [TApJIAMEHTE B CBSI3HM C A0COIIOTHBIM OOJIBIIMHCTBOM TOJIOCOB WiIeHOB KOMMyHHCTHUECKOM
napTuu. B Taknx 00CTOATENBCTBAX eJMHCTBEHHBIM CIIOCOOOM BBICKa3aTh CBOE MHEHHE M KpH-
TUKOBATh MOJIUTUKY MPAaBUTEILCTBA SBJISETCS B TOM YUCIIE OPraHU3aLus BCTPEeY Ha IUIONAaaAn
Benunkoro HanmoHaabHOTO cOOpaHMSI.

56. Berpeun npoBOAMINCH MHUPHO, 0€3 MOACTPEKaTeNbcTBA K MyOINYHOMY HACHIIMIO, H
YYaCTHHKH HE MMeNu 1pu cede opyxkus. OHM NPU3BIBAIN K JOCPOYHBIM BBIOOpaM, MpUBEp-
JKEHHOCTH €BPONENUCKUM JIEMOKPATUUYECKUM IIEHHOCTSM U JEMOKPAaTUUECKOMY JUAJIOTY.

(B) IIpaBurenbcTBO

57. IlpaBurtenscTBO yTBepxkAacT, uto X/IHII Hapymmna nonoxenus cratei 5 u 6 3akoHa
«O cobpannsix», crareit 13 n 15 3akona «O 3amure nerei» u crarbio 56 3akona «O0 obpa-
30BaHUM.

58. Berpeun, opranuzoBannsie XJ{HII, He MOryT cunTarbest BCTpedyaMu ¢ U30MpaTersiMu,
MIOCKOJIbKY B HHMX NPHHUMAIIU Y4aCTHE HECOBEPILICHHOJETHUE, 4 B COOTBETCTBUM C MOJIJAB-
CKUM 3aKOHO/IAaTeIbCTBOM HECOBEPILEHHOIETHUE HE MOTYT IOJIOCOBAaTh, a 3HAYUT, HE paccMa-
TpHBarOTCs Kak u3buparenu. Kpome Toro, BoBIieUeHHE HECOBEPLICHHOJIETHUX B MOJIUTHYC-
CKYIO JIESITEeBHOCTD 3alpeIIeHO 3aKoHaMi MOJIJOBBI.

59. IlpennpuHATHIE K 3asBUTEIIO MEPhI BBEICHBI TAK)KE 332 HECOOIIOAEHHE CPOKOB OTBETA
Ha oduIMaIbHOE NpeaynpexaeHne MuHucTepeTBa octuiun ot 14 staBaps 2002 1

60. ITo pemnreHHI0O MyHHIIUIIATEHOTO COBETA 3asiBUTEII0 OBUIO Pa3perieHO OpraHh30BaTh
cobpanue 9 stBapst 2002 . Ha HanuonanbHOW orepHOH IUTOMNIa Iy, KOTOpasi pacioyioxKeHa B
HECKOJIbKMX COTHSIX METPOB OT IUIOMIaAN Beankoro HalmoHaIbHOTO COOpaHus U OT 37aHUH
MIPABUTENILCTBA, IPE3UACHTA U APIIAMEHTA. 3asiBUTENb HE BBIMOIHUII PEIIEHUE MyHUIUITATb-
HOTO COBETA U HE OCIIOPHII €T0 B CyJIE.

61. 3asBuUTENb HE BBHIMOIHWI TPEOOBAHUS M MPOAOJDKAI CBOIO JESTEIBHOCTh M IPOBE-
JICHUE 3arpelieHHbIX coOpanuidi. COOTBETCTBEHHO, IPABUTEILCTBO JCHCTBOBAJIO B Ipeienax
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cBOOOJIBI YCMOTPEHUS U MPUMEHWIO K MapTUU CAHKIIMIO, KOTOpas Oblia MPOHOpLIHOHATIbHA
npecaeayeMoi 3aKOHHOH LeNH.

(ii) Oyenxa Cyoa
(o) OOmIMe MPUHIMITBI

62. Cyz HOBTOpSIET, 4TO, HECMOTPSI Ha CBOIO CAMOCTOSITEIIBHYIO POJIb M KOHKPETHYIO cepy
NIPUMEHEHHS, cTaThs 11 Takxke JoipKHa OBITH paccMOTpeHa B cBeTe cTaTb 10. 3amunTa MHEHUH
1 cB00O/1a MX BBIPKCHUS SIBIISIIOTCSI OJJHUMH U3 IIeJIel cBOOOIBI COOpaHUIl N acCOIMAINH,
3aKkperuieHHoH B ctatbe 11. Tem Oosee 9TO OTHOCHTCS K IMOJUTHYCCKUM IAPTHSIM C Y4ETOM
UX BOXHOW poiv B 00€CNeYCHUH TUTIOpAJIN3Ma U JIOJDKHOTO (PyHKIIMOHUPOBAHUS IEMOKPaTHH
(cM. meno «OObenMHEHHass KOMMYHHCTHUYECKas mapTusi Typuuu u ap. mpotuB Typrwmmy,
30 staBapst 1998 1, §§ 42—43).

63. He ToNmbKO MONMHTHYECKAsT IEMOKPATHS SBISICTCS OCHOBHOM 4epTol eBpPONeHCKOro 00-
IIECTBEHHOTO Nopsiika, Ho KoHBeHnwst Oblta pa3paboTaHa B HENSX HOOIIPEHNUS 1 TOAICPIKAHHS
njieaoB U LEHHOCTEH aeMoKparndeckoro obmectsa. [lemokparust, moguepkusaetr Cyx, sBis-
€Tcsl eAMHCTBEHHO! MONIUTUYECKON MOJIEIBIO, IPEeAyCMOTpeHHOH B KOoHBeHIMN, U TONBKO OHA
¢ Hell coBMecTuMa. B cunmy Broporo myHkra cTathu 11, a Takxe crareit 8, 9 n 10 KonBenuu
€IMHCTBEHHAs] HEOOXOIMMOCTh, KOTOPasi MOXKET OIPaBJaTh BMEIIATEILCTBO B KAKUE-JIMOO Tpa-
Ba, 3aKPETUICHHBIC B 9TUX CTAThsIX, JOJDKHA IIPOMCTEKATh U3 IEMOKPaTHYECKOro oomecTsa (M.,
HarpumMep, aeno OObeJMHEHHOW KOMMyHUCTHYEeCKast TapTus Typrwmu u 1p., §§ 43—45).

64. OOparrasce K KpUTEpHIM JeMOKpaTmdeckoro oomectsa, Cyn npumaet ocoboe 3Ha-
YEeHHE IIIIOpPaIu3My, TOJIEPAHTHOCTH U IIMPOTE B3MIAAOB. B 3TOM KOHTEKCTE OH OTMETHI,
YTO, XOTSI OTAEJIBHBIC MHTEPECHl B OTICIBHBIX CIy4YasX AOJDKHBI OBITH MOMYMHEHBI WHTEpE-
caM TPYIIIbl, JJIEMOKpATHsi HE MOXKET MPOCTO O3HA4YaTh, YTO MHEHHE OOJBIIMHCTBA BCEINa
JOJDKHO TIpeoOJiasiaTh; JOJKHO OBITH JOCTUTHYTO PaBHOBECHE, KOTOpoe oOecreuuBacTCs
CHpaBEIMBBIM M HA/IEXKAIIMM OTHOIICHHEM K MEHBIIMHCTBAM W HCKIIIOYAET JIOOBIC 3110-
YHOTpEOICHUS TOMUHUPYONIMM MoJokeHHeM (cM. neno «Sur, xeiime u Bebctep mpotus
BenmkoOpuranun», 13 asrycra 1981 ., § 63, u neno «lllaccany u ap. npotus @panimm»
[Bonbrras manara], NeNe 25088/94, 28331/95 u 28443/95, § 112).

65. 13 atoro cuegyet, 4TO Mpeenbl JOMyCTUMON KPUTHKHU IIUPE B OTHOIIEHUH MPAaBU-
TENbCTBA, YEM B OTHOLIEHWU YAaCTHOTO JIMLA MU JaXke MONUTHKA. B nemokparuueckoil cu-
cTeMe JeHcTBUS Wi Oe3/ieiicTBIE MPaBUTEIbCTBA JIOJDKHEI OBITh TIPEIMETOM IPHCTAIBLHOTO
BHUMaHHMS HE TOJILKO 3aKOHO/IATEILHOM U Cy[IeOHOM BIIacTeH, HO TaKXKe IPEecChl U 00IIeCTBEH-
Horo MHeHus. Kpome Toro, 1oMHuHHpYOLIEe MOJ0KEHUE, KOTOPOE 3aHUMAET IPAaBUTEILCTBO,
JIOJPKHO BBIHY’KJIaTh MPOSIBIIATE CAEPKaHHOCTh IIPU NMPUMEHEHUH YTOJIOBHOM OTBETCTBEHHO-
CTH, 0COOEHHO TaMm, I7ie JOCTYIHBI Ipyrhe CPEICTBA, Ul OTBETA HAa HEONpaB/IaHHbIE Hamae-
HUSI ¥ KPUTHKY CO CTOPOHBI €T0 TPOTUBHUKOB MM CPEACTB MacCOBOW HH(POPMALIUH (CM. IEJI0
«Kacrensc nporus Ucnanumn», 23 anpens 1992 ., § 46).

66. B nene «Mudopmanuonnsiii coro3 «Jlentus» u ap. npotuB ABctpun», 24 HOAOps
1993 1., Cyx omcan rocyapcTBo Kak ITIaBHOTO rapaHTa MpHHIHNa ruiopainima (§ 38). B no-
JUTUYECKON cpepe 9Ta OTBETCTBEHHOCTH 03HAYACT, YTO TOCYAAPCTBO 00513aHO TOMHUMO TIpoUe-
TO MMPOBOJIMTE B COOTBETCTBHH O cTarbeit 3 [IpoTokona Ne 1 cBoOOIHBIC BBIOOPEI C pa3yMHOM
TIEPUOIMYHOCTBIO ITyTEM TAlHOTO TOJOCOBAHUS B YCIIOBHSX, KOTOPbIE 00ECIICUUBAIOT CBO-
0o1HOE BBIPQKCHHE MHEHHS Hapojaa B BEIOOpE 3aKOHO/ATENBHOM BiiacTH. Takoe BEIpayKeHUe
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HEMBICIMMO 0e3 y4acTHsi MHOKECTBA MOJIUTHYECKUX MMapTHH, NPEJICTABISIONINX Pa3InuHbIe
MHEHHs HaCeJIEHUs CTpaHbl. PacripocTpaHss MUPOKUI AUana30H MHEHHUH He TOJIBKO B paMKax
MOJIUTHYECKUX MHCTUTYTOB, HO TAK)KE C TIOMOIIBIO CPEICTB MAaCCOBOM MH(pOPMAIINU Ha BCEX
YPOBHSIX COLMATIBbHON KHU3HU, IOIUTHYECKUE TAPTHH AETAI0T HE3aMEHUMBIH BKJIaJ B IOJIUTH-
YECKYI0 JUCKYCCHIO, KOTOpast SIBIISICTCS CAMO CYTBIO TIOHATHSI IEMOKPATHYECKOTO 00IIecTBa
(cMm. meno «JluareHc nmpotuB ABcTpumy, 8 uroist 1986 ., § 42).

67. Xotst cBOOOA BBIPAKCHUSI MHEHHH SIBJISICTCS BXKHOM JIUISl BCEX, OHA OCOOCHHO aKTYy-
ayibHa U1t U30paHHOro NpencTaBuTens Hapoaa. OH MpecTaBisieT CBOM AIEKTOPaT, IIpUBJICKa-
€T BHUMaHHeE K ero npodjeMaM M 3aluIaeT ero uHTepeckl. CooTBETCTBEHHO, BMELIATEIBCTBO
B CBOOO/Y BBIPQ)KCHHUS OIIO3UIIMOHHOTO WiIEHA MapiaMeHTa TpeOyeT caMoro MpUcTaIbHOTO
BHUMaHHMsI CO CTOPOHHI cy/a (cM. aeno Kacrenbca, npuBeneHHoe Bole, § 42).

68. BBuny BaxHOH ponM, KOTOPYHO MIPAIOT MOJUTHYECKHE MNApTUM B HAMJIEKAIIEM
(YHKIIMOHUPOBAHHUN JIEMOKPATHH, UCKIIIOUCHUS, U3JI0KEHHBIE B cTarke 11, korna naer peds
0 TOJMTHYECKHUX MApTHSX, PACCMATPHUBAIOTCS TIIATEIIHHO; TOJIBKO yOeANUTEIbHBIE U BECKHE
MIPUYMHBI MOTYT OIIPaBAaTh OTpaHWYEHHE TpaBa Ha cBoOoxy cobpaunuii. [Ipu onpenenenun
HEOOXOIMMOCTH NPUMEHEHHS ITyHKTa 2 crarthy 11 1oroBapuBaronyecs rocyaapcrsa HMEIOT
JIMIIb OTPAaHUYCHHOE YCMOTPEHHE, KOTOpPOE MIET pyKa 00 PyKy CO CTPOT'MM E€BPOICHCKAM
Haa30poM (cM. meno «CoruamiucTiniaeckas mapTus u Ip. nmpotuB Typrum», 25 mas 1998 t.,
§ 50). Otciona ciemyer, 4TO CyJl JIOJDKEH THIATEIBHO MPOBEPATh HEOOXOANMOCTH BBEICHHMS
3ampeTa Ha JIeSITeNbHOCTD NOINTHIECKHUX apiIaMEeHTCKUX TTapTHi, JTakKe CIIU 3aIlpeT BBEJICH
Ha KOPOTKOE BPEMHI.

69. CBoOoma OOBECOMHEHUH W TMONUTHYCCKUX IHCKYCCHH HE SBISCTCS aOCONIOTHOM.
HeoOxonnmo npu3HaTh, 4TO €ciay 00beIMHEHHE CBOMMH JACHCTBUSIMU MJIM HAMEPEHHUSIMH, SIB-
HBIMHM MJIM KOCBEHHBIMH 3asIBJICHUSIMU B CBOCH Iporpamme IpeAcTaBisieT yrposy Oesomac-
HOCTH IOCyJapcTBa WM TIpaBaM 1 CBOOOIAaM JpYTHX JIUIL, cTaTbs 11 He JuiaeT rocynapcTBo
MpaBa 3alUIAaTh TH UHCTUTYTHI U IpaxaaH. TOIbKO Cyl NPUHUMAET OKOHYATEIbHOE pelle-
HHUE T0 BOIIPOCY O COBMECTHMOCTH TaKMX MEp C IPaBOM Ha CBOOOIY BBIPaKEHHsS MHEHUMH,
3aKperuIeHHbIM B crathe 10 (cM., mutatis mutandis, geno «O0cepBep» n «["apauan» npoTHB
Benukobpurannmn», 26 Hos6ps 1991 ., § 59).

70. Korna cyn ocylecTBIsIeT MIPOBEPKY, €ro 3ajaua 3aKII04aeTcss He B MOJMEHE CBOeH
TOYKOM 3pEHHs TOH, 4YTO COOTBETCTBYET MHEHUIO HALIMOHANBHBIX BIACTEH, a B pACCMOTPEHUN
TIPUHSTBIX BIACTSIMM PEIICHUI Ha MPeJMEeT COOTBETCTBHSA cTarhe 11 ¢ y4eToM JNCKpennoH-
HBIX IOJTHOMOUHUI. DTO HE 03HAYAET, YTO OH J0JI’KEH OTPAHUYUTLCS BBISCHEHHEM, TPUMEHUIIO
JIM TOCYNApCTBO-OTBETYHMK JUCKPEIHIO PasyMHO, TIIATENBHO M JI0OPOCOBECTHO,— OH JOJI-
JKEH CMOTPETh Ha 0O)KalyeMoe BMENIAaTeIbCTBO B CBETE JIENa B IIEJIOM M ONPEEIINTh, ObLIO
JIM OTPaHNYEHHE «IPOMOPLUOHAIBHBIM IIPEeCielyeMOi 3aKOHOM 1IN M OBUTH JIM JIOBOJIBI,
MIPUBEACHHBIC HAllMOHATIBHBIMY BIACTSAMH B CBOE ONpaBJaHHE, «COOTBETCTBYIOIIUMHU U J0-
cratouHbMu». [Ipu 3TOM Ccyn noiKeH yOequThCsl, YTO HAIlMOHAIBHBIC BIACTH HNPUMEHHIIH
HOPMBI B COOTBETCTBUM C IPHHLUIIAMH, 3aKPEIUIEHHBIMU B CTaThe 11 1, KpoMe TOro, 4To OHU
OCHOBBIBAJIM CBOU PEUICHHSI HA TPUEMIIEMOH OIIEHKE COOTBETCTBYIOIINX (AaKTOB (CM., mutatis
mutandis, neno «Epcunba npotus Jlanum», 23 centsiops 1994 ., § 31).

(B) llpumenenne BhIeyKa3aHHBIX MPUHIIMIIOB K HACTOSIIEMY JIEITy

71. Cyn ormedaet, yTo Ha paccMarpuBaeMblii MomeHT Bpemenn XJIHII Obuta omnmosu-
HMed mapiIaMeHTCKOT0 MEHBLIMHCTBA, 3aHuMMaromiel okoio 10% Mect B mapiamenre, a
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OonbiHCTBO, KoMMyHUCTHUECKAsT TapTHsI, UMeI0 okoito 70% Mect. 3anper JIesTelIbHOCTH
MapTUU-3asBUTENS ObUT BBEJCH B CBS3M C COOpPaHHMSIMH, OPTraHU30BAaHHBIMU JUISI BBIPAXKEHHS
HecoTJIacus ¥ MPOTECTa MPOTUB IIJIAHOB MTPABUTENIBCTBA 10 BBEJCHUIO 00s13aTeIbHOTIO 00yye-
HUSI PyCCKOMY SI3BIKY — B TO BPEMSI ITPEAMET TOPSYUX 00CYKICHUH B MOJIJIaBCKOM OOIIECTBE.
[IpuHMMas BO BHUMaHKE 3aWHTEPECOBAHHOCTH OOIIECTBEHHOCTH B CBOOOIHOM BBIPayKCHUH
MHEHHUH B 3THX OOCTOSTENILCTBAX M TOT (DAKT, YTO 3asIBUTEIb SBISJICS MapTHEH IapiaMeHT-
ckoit onmo3uuu, CyJ CYMTACT, YTO YCMOTPEHHE TOCYNapCTBa OBUIO COOTBETCTBEHHO Orpa-
HUYCHO U YTO TOJHKO OYEHb BECKHE ITPUYMHBI MOTJIM OB OTIPaBaaTh BMEIIATEILCTBO B IIPABO
XJIHIT na cBoOOY BBIpaKEHHsI MHEHHI M COOpaHUA.

72. MHUHUCTEPCTBO IOCTUIINH, @ 3aTEM U HALMOHAJIbHBIE CY/Ibl B 000CHOBaHNE BPEMEHHOTO
3anpera aesrensHoctd XHIT ykaseiBanu tpu npuuunsl: XJIHIT He nonyunna paspemieHus
Ha TPOBE/ICHNE COOpaHuii B COOTBETCTBHHU ¢ 3akoHOM «O cOOpaHMIX»; JAETH NPHUCYTCTBOBA-
JIM Ha COOpaHMsIX; HEKOTOPBIC 3asBICHMS, CCTaHHbIC HAa COOpaHNUSX, COAEPIKAIH IyOINIHbIC
MPU3BIBBI K COLUAIBHOMY HACUIIHIO.

73. Yto kacaeTcs mepBoro ocHoBaHMsA, Cya OTMEYaeT, YTO €CTb COMHEHHUS MO MOBOIY
IpUMeHeHusT nonokeHnid 3akona «O cobpaHusx» K BcTpedam, opranm3osaHHbM XJIHIIL.
MyHuUIMNANbHBIA COBET, KOTOPBIHA SIBISETCS €IUHCTBEHHBIM OPTraHOM, YIOJHOMOYEHHBIM
BBIJIaBaTh Pa3pellieHHe MO ATOMY 3aKOHY, IOCUUTAJI, YTO 3aKOHOAATEIbCTBO HESACHO U OTKa-
3ascst npuMmeHsTh ero kK XJHII, moka nmapnamenT He gact odunuaibHoe ToNKOBaHUE. Takum
00pa3om, IpeCTaBIsETCs COMHUTEIIBHBIM, YTOOBI HECOOIIOICHNE 3aKOHOIaTeIbCTBA B ATUX
00CTOSATENHCTBAX ONPAB/BIBAIO OBl TAKHE CEPbE3HBIC MEPBI, KaK BpeMEeHHBIH 3anpeT. O1Hako
JlaXKe eCIIN MPEIIOJIOKNTh, YTO 3aKOHOAATENBCTBO ObLIO sicHO, Cynt He yOeKaeH, 4To ero Ha-
pylIeHHe, KOTOpOE B JPYrOM ciydae MpUBeEo Obl K aAMUHHUCTPATUBHOMY INTpady B pazme-
pe 180—450 neeB (16—40 eBpo), MOXKET paccMaTpPUBATHCS KaK JOIYCTUMOE M JOCTaTOYHOE
OCHOBaHME /7S BBEJICHUSI BPEMEHHOTO 3aIpeTa JesTeIbHOCTH ONMO3UIMOHHOMN MapTHH.

74. Uro xacaercs IeTeil, Cy/l OTMEUaeT, 4YTO HAI[HOHAJIBHBIMH CyJaMH He OBbIJIO yCTaHOBIIE-
HO, YTO WX IPHUCYTCTBHE OBUIO PE3yIBTaTOM ACHCTBUI MIIN MOJUTUKH 3asBUTEINs. [IocKoNbKy
coOpaHus IPOBOAMIINCH B OOIIECTBEHHOM MECTE, JII000H I'paskiAaHWH, U JETH B TOM YHCIIC,
MOIIM Ha HUX MpUCYTCTBOBaTh. Kpome Toro, no mHenuto Cyna, 3T0 cKkopee BOIPOC JIMYHOTO
BBIOOpA POUTEINICH — IO3BOJIATD JIM JIETSIM Y4acTBOBATh B COOpaHMAX — U 3alpeT Iocelie-
HUSI MU TIOIOOHBIX MEPOTIPHSATHH BBITVIsIEN OBl IPOTHBOPEYAIINM IIpaBy CBOOOABI COOpaHHii
JIeTe M pOIUTENeH C y4eTOM TOTO, YTO JJaHHBIC COOpaHUs ObUIM MOCBSIIEHBI IIPOTECTY HPO-
TUB TOCYIapCTBEHHOH IOJUTHKU B 00JIACTH IIKOJIIBHOTO oOpazoBaHus. Takum obpasom, Cyn
HE CYUTAET ITOT JOBOJ JOMYCTUMBIM U JOCTATOYHBIM.

75. Uto Kacaercst TpeTbero ocHOBaHUs sl 3ampera, Cyn He yOexk/ieH, 4TO HCIOJHe-
HHUE CTY/ICHYECKOW TMEeCHH MOKHO MCTOJIKOBaTh KaK MPU3BIB K HAaCHIMIO B obOmiectBe. Hu
MWUHHCTEPCTBO IOCTHIINH, HU HAIIMOHAJIBHBIE CY/IbI HE MBITAINCH O0BSICHUTH, KAKUM 00pa3oM
BMEHsieMasi CTpOUYKa MpUIeBa Npu3blBana K Hacunuio. ClienoBaTeNbHO, 3Ta IPUUUHA HE MO-
JKET CUUTATBCS HU JIOITyCTUMOMN, HU 10CTAaTOYHOM.

76. Cyn HOBTOpSIET, UTO TOJBKO OYEHb CEPbE3HbIE HAPYIIECHUS, CO3AAIOUINE Yrpo3y IOo-
JUTHUYECKOMY TUTIOPAIN3MY WIH (yHIaMEHTAIbHBIM JIEMOKPATHYECKUM TPHHIMIIAM, MOTYT
OIIpaB/aTh 3aIpeT ACATeILHOCTH MOJIUTHYeCKUX napTuil. [Tockonbky codpanns X IHIT Obutu
BIIOJITHE MUPHBIMH, HE 3ByYaJl0 HUKAKUX MPU3BIBOB K HACUILCTBEHHOMY CBEPXKEHUIO MPaBH-
TEJILCTBA WM JIFOOBIX APYTUX ACHCTBUH, MTOAPBIBAIONIMX TPUHIUIIBI IUTIOpAJIN3Ma U IeMOKpa-
THH, HEPa3yMHO YTBEPKAaTh, YTO NMPUMEHEHHAs! Mepa OblIa MPONOpHUOHANIBHA TIpeciieye-
MOH LIEJIN M 4TO OHA OTBEYACT «HACYIIIHOH COLMAIBHON IIOTPEOHOCTI.
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77. BpeMeHHBII XapakTep 3amnpeTa He UMEET PEIIaoNero 3HaYeHUsl IpU pacCMOTPEHUU
BOIIPOCA O COPa3ZMEPHOCTU Mep, OCKOJIbKY €CTh OCHOBAHUS YTBEP)KIaTh, YTO Jake BpEMEH-
HBIH 3aIpeT MOXKET UMETh «HEeTaTUBHOE BO3JEHCTBHE» Ha MPaBO MapTHH OCYIIECTBISTH CBO-
001y BBIpaKEHUSI MHCHHUI M JOCTHUTaTh TOJIUTHYCCKHUE [IEJIH, TeM 00JIee 4TO OH ObLT BBEICH B
MIPEIBEPUU MECTHBIX BBIOOPOB.

78. Cyn ¢ ynoBIETBOPEHHEM OTMETHJI TOTOBHOCTh MOJIJIABCKUX BIIACTEH CHATH 3ampeT
B OTBET Ha 3allpOC I'EHEPAIbHOIO CEKpeTapsi B COOTBETCTBUM cO crarbedl 52 KoHBeHIMH.
Hecmortps Ha at0, Cyn cumraet, 9To BpeMeHHBIH 3anper Ha aestenbHOcTh XJHIT He Obin
OCHOBAH Ha COOTBETCTBYIOIINX U IOCTaTOUYHBIX OCHOBAHUAX U HE ObLT HEOOXOIUMBIM B JIEMO-
KparndeckoM obtiecTBe. COOTBETCTBEHHO, UMEIIO MECTO HapyIieHue ctathu 11 KonBeHium.



AXXHUAOTAY (CILOGLU) U AP. NPOTUB TYPLUU *

Xanoba Ne 73333/01
PeweHune ot 6 mapta 2007 ropa

SI3bIK pemeHnst: GpaHIy3CKUi.

KitoueBsie TeMBI:

NPUHYOUmMenbHoe npekpaujerue coopanuil,
Kpumepuu 000CHOBAHHOCMU 8MEUAMENbCME,
Kpumepuu copasmepHoCmu 6MeumamenbCmed.

OcHoBHBIE (PAKTBI

HCHO KacacTcsa I[CMOHCTpaIII/Iﬁ B q)OpMC CXKCHCICIBbHBIX CHIAYNX 3a0aCTOBOK Ha aBTO-
MarucTpajin HalnpoOTUB OI[HOI71 us3 CTaM6yJ'II>CKI/IX IOKOJI, MPOBOAUBINUXCSA POACTBECHHUKAMH
3aKJIFIOUCHHBIX B MOAACPIKKY HUX MNPOTECTA NPOTUB IJIAHOB CTPOUTEILCTBA THOPbMbI F-tumna.
CHYCTH TpU TOJda MOCJC Ha4daJla aKOUW MNOJULHA PEIIniia pa3orHaTb Y4aCTHHUKOB, TaK KakK
ACMOHCTpalua ObLIa OpraHn3oBaHa HE3aKOHHO U 0e3 IPpEeABAPUTCIIBHOTO YBECAOMIICHUS BJla-
creit. B tor JACHDb I'pyIiIe U3 nmpuMepHo 60 ACMOHCTPAHTOB IOJMIUSA MTPUKa3ajaa pa30171TPICI:.
HOJ’Iy‘IHB OTKa3, MOJULIUA NpUMCHUIIA CII€30TOYUBEIN ras, HM3BECTHBIN I10a Ha3BaAaHUCM «IIC-
pequﬁ ras». ﬂeMOHCTpaHTOB BTallluJIn B aBTo6yc, B KOTOpPOM OHU MOBPCANJIN CTCKJIAa U CU-
JCHBbA. HpOTI/IB 3asiBUTENICH OBLIO BO36y)K,HeHO YTOJIOBHOC ACJIO IO (l)aKTy y4acTus B HE3aKOH-
HOU JACMOHCTpalu, rmo3gHee OHO OBLIO MPUOCTAHOBJICHO.

Pemenune

Cya yCTaHOBHII, YTO IECMOHCTpAIHs ObljIa HE3aKOHHOM, MTOCKOIBKY OTCYTCTBOBAJIO MPE/I-
BapUTEJIbHOE YBEIOMIICHHUE O €€ MIPOBEACHUH. DTO HE OIPaBIbIBACT BMEIIATEIHCTBO BIIACTEH,
HO OOBSICHSICT, TOYEMY MPHUHSATHE 3apaHee HEOOXOAMMBIX Mep OC30MAaCHOCTH HE MPECTAaBIsI-
JIOCh BO3MOXKHBIM. JIeMOHCTPaHTBI OBLIH MPEIYIIPEIKACHBI O HE3aKOHHOCTH JCMOHCTPALIUH U
HApPYIICHUH UMH OOIIIECTBEHHOTO MOPsIKA B BRIXOJAHOW JICHB, HO MPEAYIPEKICHHE OHU TIPO-
urHopupoBaiu. [10CKoIbKy JEeMOHCTpaNys MPOBOAMIACH KAXKIYIO CyOOOTY B TCUCHHE TpPEX
JeT 0e3 BCSIKOTO BMEIIATEIECTBA CO CTOPOHBI BIIACTCH, 3asSBUTEIIH JOCTUIIIN CBOCH LM MPH-
BJICUCHUS OOIIICCTBEHHOTO BHUMAaHHMS K OCCIOKOUBIICH uX mpoodieme. Kpome Toro, codpanue
CO31aBaJI0 IOMEXH JUTS IOPOKHOTO ABIKCHUS U TPEICTABIIIIO OUYCBUIHOC HAPYIIICHUE 00IIIe-
CTBCHHOTO TOpPsIIKa. BriacTu AelicTBOBAIM B TIpE/Ieax JIOMyCTUMON CBOOOIBI yCMOTPCHHUS (B
ommywne ot nena «Ois Ataman npotuB Typuumny).

Ucxon nena: napywenus cmamou 11 Konsenyuu ne ovL1o0.

! Pe3toMe TOATOTOBIIEHO [0 MaTepHajaM caiita «3akoHbl Poccumy.



3BA MOABHAP (EVA MOLNAR) NPOTUB BEHTPHUU

XXanoba Ne 10346/05
PelueHune ot 7 oktsa6psa 2008 ropa

SI3BIK peneHus: aHIIMHCKUH, PpaHIly3CKUi.

KitroueBble TeMsI:

npuHyoumenvbHoe npexpaujerue coopanuil,
Kpumepuu 000CHOBAHHOCMU BMEUAMENbCNEA,
Kpumepuu copasmepHoCmu 6MeumamentbCcmed.

OcHoOBHBIC (QAKTBI

[Mocne mapiaamenTckux BeioopoB 2002 roxa B Benrpuu 3asBUTENIbHALIA IPUHSIA Y4acTHE
B JIEMOHCTpAIMH C TpeOOBaHMUEM IepecueTa rojiocoB. Jleno kacaercs ee ajaoObl Ha TO, YTO
JIEMOHCTpanus Oblla pa30rHaHa JIMIIb Ha TOM OCHOBAHMH, YTO MOJIMIMS HE TTOMYUHIIa MPea-
BapUTEJIBHOTO YBEAOMIICHHUS.

Pemenue

Cyn yOeXIeH, 9TO Pa3roH JEMOHCTPAIUH IPECIICA0BANl 3aKOHHYIO IIeJIb IPEIOTBpAIIC-
HUS OCCIIOPSIKOB U 3aIUTHI TPaB APYTHX Juil. OH OTMETHII, YTO PACCMATPUBACMBIC COOBITHS
HMMEIIU MECTO B Pe3yJbTaTe HE3aKOHHOW JNEMOHCTpAIlUU, OJOKUPOBABIICH INIABHBI MOCT B
uentpe bynanemira, U 4To 3asBUTENb YYacTBOBAJ B MOCIEAYIOLIEH AEMOHCTpalUU Ha IUIO-
maau KomryTa, 1enp KOTOpoil 3akiodanach B MOAACPKKE TeX, KTO MPOBOAMI HE3aKOHHYIO
JIEMOHCTpAIIUIO HA MOCTY.

Cyn mom4YepKHYJ, B YaCTHOCTH, YTO JEMOHCTPAHTHI coOpanuch Ha rioniaau Komryrta
OKOJIO Yaca JHS U 4TO 3asBUTENIb K HUM IPUCOEIMHUIACH OKOJIO 7 Beuepa, B TO BpeMs Kak
MTOJIMIIMS HE PA3rOHsUIa JIEMOHCTPAIMIO PUMEpHO 10 9 Beuepa. Cyx cuel, 4To B 3THX 00CTO-
SITEIBCTBAX 3asBUTEIh MMEJ TOCTaTOYHO BPEMEHU, YTOOBI IMOKA3aTh CBOK COJIHIAPHOCTH C
JPYTUMH JeMOHCTpaHTaMu. Takum 00pa3oM, OH yCTAaHOBHII, YTO KOHEYHOE BMEIIIATEIILCTBO B
cBOOOIY coOpaHuii 3asIBUTENS, HE OBUIO HEOOOCHOBAHHBIM.

Cyn yooBJIETBOPEH TEM, YTO COTPYAHUKH IOIUIMA IIPOJAESMOHCTPUPOBAIN HEOOXOIUMOE
TEpIICHHE 110 OTHOIICHHUIO K JEMOHCTPALIUY, XOTS 3apaHee He 3HAM O COOBITHH, KOTOPOE He-
M30C)KHO HAPYIIWIO JBIKCHHE TPAHCIIOPTA M BBI3BAJIO OMPEICICHHBIC HAPYIICHHS OOIIECT-
BEHHOTO TIOPSIIKA. YUYHUTHIBAsl, YTO Pa3rOH pacCMaTpUBACMOI JIEMOHCTpAIH HE OBLT HEeCco-
pasMepHoit Mepoit, Cyn eAMHOTIIACHO TOCTAaHOBMJI, YTO HapyeHus ctaTbi 11 KonBeniuu ne
HMEJIO0 MECTO.

Ucxon nena: napywenus cmamou 11 Konsenyuu ne ovLio.

! Pestome noarorosieHo K. A. bapaHoBbIM.



93EAUH (EZELIN) NPOTUB ®PAHLUKU *

Xanoba Ne 11800/85
PeweHune ot 26 anpeas 1991 roaa

SI3BIK pelIeHns: aHIMHCKUH, (paHIly3CKHH.

KiroueBbie Tembl:
Haxasanue 3a nposedenue coopanus / yuacmue 6 coopanuu,
Kpumepuu copazmepHoOCmu 6Mewamenscmead.

OcHoBHBIE (PAKTBI

AIIBOKaT, YJICH HpO(l)eCCI/IOHaHBHOFO OGLCZ[PIHGHI/IH aJIBOKaTOB FBaI[CJ'IyHLI, y4acTBOBaI
B JE€MOHCTpalu, BO BpEMA KOTOpOﬁ ObLI HaHECEH ymep6 TOCyJapCTBEHHOMY HMYIIICCTBY.
B XOA€C MOCICAYIOUICTO pacCiaCAOBAHMS aIBOKAT OTKA3aJICA OTBEYATh Ha BOIIPOCHI. Komnerus
aJIBOKATOB OTKa3aJlaCb IPUMEHUTL K HEMY MEPY JUCHUIUIMHAPHOI'O B3bICKAHUA B OTBET HA CO-
OTBCTCTByIOHII/Iﬁ 3alIpoC MPOKYypaTypbl, OAHAKO B XOA€ 003KaI0BaHUs B cyaax OBLIIO BEIHECEHO
peUICHUC O HaKa3aHUU B q)OpMC BBITOBOPA U HAJIOKCHUSA mTpa(I)a.

Pemenune

ITo muenuto Cyna, cratest 11 1omkHa paccMaTpuBaThesi B KOHTEKCTE cTatbi 10, MOCKOIb-
Ky 3allliTa JUYHBIX B3DIAIOB, OOCCIIeUrBacMasl MOJIOKEHUSIME cTatbu 10, sBIsCTCS OTHOMN
n3 nenei cBoOOIbI MUPHBIX COOpaHuii, oxpaHsemoll crarbei 11. [IpuHnnn copasmepHocTH
TpeOyeT OanaHca MexIy TpeOOBaHHSIMH IeJEH, YKa3aHHBIX B IyHKTE 2 ctatbu 11, u Tpe-
OOBaHHSIMHU CBOOOIHOTO BBIPA)KCHUS B3IVISIIOB CIIOBAMHU, JKECTAMHU WM MOIYAHUCM JTFOIBMU,
coOpaBIIMMUCS B OOIIECTBEHHBIX MecTax. [IoMbITKa YCTAaHOBUTH CIPABEIUIMBEIN OalaHC HE
JIOJDKHA TPEMATCTBOBATh OCYIICCTBICHUIO CBOOO/BI aJBOKATAMHU, KOTOPBIC U3-3a CTpaxa JUC-
LUTUTHHAPHBIX CaHKIMHA MOTYT OTacaThCs BhIpaKaTh CBOU yoexaeHus. CBoOOIa ydacTus B
MHUPHBIX COOpaHUSAX U JEMOHCTPALUSIX, KOTOPhIC HE 3alpEHICHBI, SBISETCS HACTOIBKO BaX-
HOW, 9YTO HE MOXKET KaKMM-JIH00 00pa3oM OBITh OrpaHWYCHA JaXKe JJIs aJBOKaTa J0 TeX Mop,
TOKA JIMIIO HE COBEPIIUT KAKOTO-INOO MPENOCYIUTEIBHOTO akTa. TakuM 00pa3oM, HeCMOTPsI
Ha MATKOCTh HaKa3aHUsI, OHO HE ObLIO «HEOOXOMUMBIM B IEMOKPATHICCKOM OOIIECTBEY.

Ucxon nena: umeno mecmo napywenue cmamou 11 Kongenyuu.

U3BAEYEHUA U3 CYAEBHOIO PELLEHUA
BOITPOCEHI ITPABA
31. 3asBUTENb MOJATaeT, YTO AMCUMIUIMHAPHAS CAaHKIMS, PUMEHEHHas K HeMy Ameln-
JSIHOHHBIM cynoM bac-Tep, HecoBMecTHMa co cBOOOION BBIPAXKCHUS MHEHUH U CBOOOION

MHUPHBIX cOOpaHui, HaXomsIuxcst o 3amuroit crareit 10 u 11 KorBenrum.

! Tlep. Unnumarussl «[IpaBo 061IeCTBEHHBIX HHTEPECOBY.
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32. [IpaBUTENBCTBO OTMETHIIO, YTO JAaHHAS CAHKIUS ObLIa MPUMEHEHA JUJIsl TOTO, YTO-
OBl HaKa3aTh r-Ha D3eJIHMHA 32 OTKa3 OT Ja4yM MOKa3aHWi cyabe ciieacTBus. OHO MOABEPIIIO
Komuccuro kpuTrke 3a MpeInoioKeHUe, 4TO SIUHCTBEHHON PUYUHON OBLIO yYacTUE 3asBU-
TeJsl B IEMOHCTPAIIHUH.

33. 3asBuTeINb OBLT HaKa3aH (PaKTHYCCKU 32 TO, YTO HE IMPOSBIII HEOTOOPCHHUS 110 TIOBOY
«arpecCUBHBIX U OCKOPOUTEIBHBIX ACUCTBHUI YIaCTHUKOB IEMOHCTPAIIMN, HE TIOKUHYI IIPO-
LIECCHIO, a TAKXKE OTKA3aJICS JTaBaTh IMOKAa3aHUs, XOTS HE TpeOOBall MpUMeHEeHHs cTaThu 105
YTOII0BHO-IIPOIIECCYaThbHOTO KOJICKCa, COIepIKaIleii HopMy 0 mpodecCHOHANBHONW KOH(BUICH-
OUaIbHOCTU. TeM He MEHee OH ObUT BBI3BaH K CIICACTBCHHOMY CYIbC MO MPUYHHE YYaCTHS
B JeMOHCTpanuu. Takum oOpa3oM, BOIPOC 00 OTKa3e OT Ja4d MOKa3aHWi, HE BXOMISIINNA B
chepy npumeHnenus crateid 10 u 11, sBIsieTcs BTOpOCTEIICHHBIM. bojiee TOro, MOXKHO OTMe-
TUTh, YTO I'-H D3€JIMH HE TOJHKO MOJIYaJl B IPUCYTCTBUH CIEICTBEHHOTO CYIbU — OH 3asBHII,
YTO €My HEUEro CKa3aTh IO JAHHOMY TIOBOIY, a CY/bs CUell cedsl BIIPaBE HCIIOIh30BaTh CBOU
MOJIHOMOUHSI cortacHo yacTu 3 cratbi 109 YrojaoBHO-IpolecCyanibHOTO KOJIEKCa.

[.]
I1. TIPE/ITIOJIATAEMOE HAPYIIEHUE CTATBH 11

37. HecMOTps Ha CBOIO aBTOHOMHYIO POJIb U KOHKPETHYIO c(epy NPHUMEHEHUs, CTaThs
11 momkHa B HAaCTOSIIEM Jele Takke ObITh paccMoTpeHa B cBete crarbu 10 (cM. pemienue
o neny «tOnT, [xetimc n BeGctep npotus BenmmkoOpuranum» ot 13 aBrycra 1981 ., § 57).

3amuTa IMYHBIX MHCHH, TapaHTHPOBaHHAs cTaTheld 10, sIBIsSeTCS OMHOM U3 3a1a4 CBOOO-
JIbl MUPHBIX COOpaHUii, 3aKperIeHHoH B cTaTbe 11.

A. MImes10 /11 MeCTO BMEIIATEIBCTBO B OCYIIeCTBICHHE CBOOOABI MUPHBIX COOpaHUIi

38. Ilo 3asBICHMIO MPABUTENIBCTBA, T-H D3€NMH HE MOCTPajal OT KaKoro-inbo BMella-
TENILCTBA B OCYIIECTBICHNE CBOOO/IBI MUPHBIX COOpaHH M CBOOOBI BEIPAXKEHHS MHCHHUHN: OH
CMOT OecIpensITCTBEHHO NPUHATH Y4acThe B poueccun 12 ¢espainst 1983 1. u BIpa3uTh CBOH
yOeskaeHHsT MyOINYHO, B CHITY TPO(EeCCHOHATIBHBIX BO3MOYKHOCTEH M KaK OH TOTO JKeJiall; OH
TIOJTYYHJI BBITOBOP Y’Ke MOCIIE COOBITHSI 32 CBOE JIMYHOE MOBEJICHNE, KOTOPOE ObLIO MPU3HAHO
HECOOTBETCTBYIOIIHMM €ro MPOo(ecCHOHATBHBIM 00sS3aHHOCTSIM.

39. Cyn He NpUHKUMAET TOT AOBOA. TePMUH «OTpaHUYEHUs» B IyHKTE 2 cTaThu 11 1 B myH-
kte 2 crarbu 10 HEe MOXKET OBITh HCTOJIIKOBAH TaKMM 00pa3oM, YTOOBI HE BKIIIOUATh B CeOsl MEPHI,
TaKHe KaK HaKa3aHusl, IPUMEHEHHBIC HE JI0 WIIH BO BpeMsl, a HocJie coOpaHus (cp., B YaCTHOCTH
KacareabHO ctathi 10 permeHns no aeiny «XsHaucaiia npotus BenukoOpurannm» ot 7 nexa-
opst 1976 1, § 43, u no neny «Mromiep u ap. npotus IlIBeitnapum» or 24 mast 1988 r, § 28).

40. Bo-BTOpBIX, NPAaBUTEILCTBO YTBEPXKAAI0, UTO, HECMOTPsl HA MHUPHBIN XapakTep Ha-
MEpEHHH W MOBEICHMS I-Ha D3eJIHMHa, CAHKIHS, KOTOPYIO OH OOXKaJlyeT, HM B KO€ Mepe He
HapyImia ero cBOOOAbI MUPHBIX COOpaHH, YUUTHIBAs, YTO JEMOHCTPANMS BBINUIA M3-TI0]
koHTpoIs. ITo MHeHHI0 Komuccuu, 3asBUTEIIO HEb3s1 BMEHUTh B BUHY KakHe-IIHO0 HaMmepe-
HUSI HEMUPHOTO Xapakrepa.

41. Cyn oTMmeuaert, 4YTO BIACTH MOTYYMIH U3BEILEHHE O IEMOHCTpAIUU 3apaHee U He 3a-
MpeTwIn ee nposeaeHue. IIpucoeAHUBIINCH K AEMOHCTPALUH, 3asBUTEIb BOCIIOIB30BAJICS
cB00O0M MUPHBIX coOpanuii. bonee Toro, HM PaNoOPT, MOATOTOBICHHBIM CYIIEPUHTEHIAHTOM
noymiun bac-Tep, HU kakue-IMO0 Ipyrue J10Ka3aTelbCTBa HE CBHCTEIBCTBYIOT O TOM, YTO
T-H D3eJIMH BBIKPUKUBAJ YTPO3bl MM HaHOCWI TpadpuTy.
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AnenIsiuoHHbII Cya nmocHuTall 00BUHEHHE B TOM, YTO 3as4ABUTCJIb «HC OTACIMUIICA OT
0CKOp6I/ITeJ'IBHI)IX Z[CﬁCTBHﬁ JACMOHCTPATOPOB HUJIKA HE [HOKI/IHyJ'I] IPOLECCCHI0» NOKa3aHHBIM.
KaCCﬂHI/IOHHHﬁ Cyad OTMETHUJI, YTO OH TaK U HE «BbIPA3UJI HeO,HO6p€HI/I$I JaHHBIX KpaﬁHOCTeﬁ u
HE IMOKUHYII MPOLCCCUTO C LICIIbIO OTACIICHUA ce0st OT 3TUX YTOJIOBHO HAaKa3yeMbIX ﬂeﬁCTBHﬁ>).

Cyﬂ COOTBCTCTBCHHO MOJIAract, 4TO B JAHHOM CJIy4Yac MMEJIO0 MECTO BMEHIATCIILCTBO B
OCYIIECTBJICHUEC 3asIBUTCIIEM CBO60HLI MHPHBIX CO6paHI/If/'I.

B. BpLi10 1M BMeIaTEILCTBO 000CHOBAHHBIM

42. CJ'IC,HyeT OnpeacInTb, ObL1a JIK ocrapuBacMas CaHKIUS «HIpeAlicaHa 3aKOHOM», BbI3-
BaHa OI[HOI71 wuiu 0ojiee TETHTUMHBIMA OejIaMHU, NMEPEUNCIICHHBIMU B YaCTU 2, u «HGOGXOZ[I/IMa
B ICMOKPATUICCKOM 06HICCTB€)) JJIA JOCTHKCHUS 3TUX ueﬂeﬁ.

1. «Ilpeonucano 3akonom»

43. 3asBuTens nonaraet, 4to crarbs 106 Yiasza 9 urons 1972 r. HuKonM o0pazoM He UMera
HaMEpeHHsl OIpaHWYMBATh IIPABO aJBOKATOB Ha coOpaHus; Ooiee TOro, 0OBIYHOE 3HAYCHUE
CJIOB «HApYILIEHHUE. .. yCMOTPEHUSD) HE JaBaj0 BOSMOXHOCTH ONPEAEIUTh 3apPAHEE, UTO MOITIO
SIBUTHCSI HAPYIICHUEM, U JICJIAJI0 BO3MOXHBIM IIPMMEHEHHE JII0ObIX CAHKIMH TOCT(HAKTyM.

44. IlpaBUTENBLCTBO, HAIPOTHB, OCYUTAIIO, YTO STO MOJIOKEHUE TPEOOBAIIO OT aIBOKATOB,
SIBILSTIOIIUXCST «CIY)KaluMU cyna» (auxiliaries de la justice), coOMIOneHUs psina mpodeccu-
OHAJIBHBIX IPUHIUIIOB ITPABOBOTO M ATHYECKOTo Xapakrepa. [lonokenne ObUIO 10CTaTOYHO
TOYHBIM, KOTJIa, KaK B JAHHOM JIeJIe, OHO MpeyCMaTpUBao HaKa3aHHUe 3a MOBEAECHUE, IPOTU-
BoOpeyaliee rnpaswiam npodeccun.

45. ComnacHo npeueaeHTHOMY npaBy Cyna, HopMa HE MOXKET CUMTaThCsl «3aKOHOMY, €CITU
OHa He COpPMyIHpOBaHA C JOCTATOYHOH TOYHOCTBHIO, YTOOBI TpaXkIaHe, NpU HEOOXOIUMO-
CTH, BOCIOJIG30BaBIINCH NPOPECCHOHATBLHON MOMOIIBIO, MO TPEABHICTh B Pa3syMHBIX
Tpesiesiax MmocieCTBYSL, KOTOPhIE MOXKET TIOBJICYb TO MM MHOE JIeHCTBHE (CM. Cpey Ipove-
ro pemeHue no neny Mromnepa u ap., ynomsinyToe Boie, § 29). IlpakTuka, TeM He MeHee,
MIOKA3bIBACT, YTO aOCOIIOTHOW TOYHOCTH MPH (OPMYIHPOBKE 3aKOHOB JJOCTHYH HEBO3MOXKHO,
0COOCHHO B TeX c(epax, B KOTOPBIX CUTYaIHsl MEHSIETCSI B 3aBUCHMOCTH OT IPE00IIaIatommx
B 00IIIeCTBE B3IVISIIOB (TaM XKe).

B Hacrositem siene mpaBoBast 0a3a 00XkaJTyeMoW CaHKIMH 3aKJII0YaJIach MCKITIOUUTENb-
HO B CHENHANIBHBIX MPaBWIIAX, PEIIAMEHTUPYIOMNX aJIBOKaTcKyto npogdeccuto. Crares 106
Vkaza ot 9 ntonst 1972 . CHO TpeayCcMaTpUBACT, YTO JIOOOW a/BOKAT, Ja)ke HE BO BpeMs
BBITIOJIHEHHSI UM CBOMX ITPO(ECCHOHAIBHBIX 00s13aHHOCTEH, JOIKEH COOII0IaTh 0coObIe 0051~
3aHHOCTH; M KaccallmoHHBIH cy/1 TOCTaHOBHII, YTO OHM BKIIIOYAIOT B c€0s1 IOJDKHOE YBaKCHNE
K CyJICOHBIM BIIACTSIM.

Taknm 00pa3zom, BMEIIATEIbCTBO OBIIO «IIPEYCMOTPEHO 3aKOHOM).

2. JlerntuMmHas 11716

46. 3asBUTENb COOOLIMI, YTO CAHKLIUS HE MPECIIeJ0BaIa KaKy-T100 JICTUTUMHYIO €I,
OHa MpHBeJIa K TOMY, 4TO OH ObUI JIMIICH IpaBa BbIPAXaTh CBOHM HJCU U MPO(COrO3HBIE Tpedo-
BaHusl. [IpaBUTENBCTBO, CO CBOCH CTOPOHBI, 3asBUIIO, YTO €r0 LEIbI0 SBISUIOCH KIIPEIOTBpa-
IIeHHEe OECIIOPSIIKOBY.
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47. O‘IGBI/IHHO, YTO I'-H D3€]IMH II0HEeC HaKa3aHue 3a TO, YTO HE BbIPpA3nJ CBOCTO HEIIPUs-
THA 6CCHOPHHKOB, CJIyYMBIIUXCA BO BpEMS JEMOHCTpALNU. Kak ormeTnna KOMI/ICCI/IH, BJIaCTH
HOPUHAIIN TOYKY 3pCHUS, YTO HO,HO6HOC OTHOILIEHHE OBLIO OTPAKCHUCM TOTO, YTO 3asIBUTCIIb
KaK aaBOKar, OI[OGpHJ'I 1 aKTUBHO MOAACPKUBAIT HO,HO6HBI€ KpaﬁHOCTH. BMCHI&TCJ'ILCTBO, Ta-
KUM 06pa30M, IpeciIe0BaIO MPaBOBYIO 1CJIb, KIIPCAOTBPAILICHUC 6ecnop$m}<a».

3. Heobxooumo 6 demoxpamuueckom obujecmee

48. [1o MHEHUIO 3asSBUTEIISI, BMEIIATEIIECTBO, KOTOPOE OH 00KaoBal, HE OBLIO «HE00XO-
JTUMBIM B JICMOKpaTHYCCKOM oOmiectBey. TpeboBaHue, 4TOOBI OH MOKHUHYJ MPOIECCHIO IS
TOTO, YTOOBI BRIPA3UTh CBOC HEOJJOOPEHHE ACUCTBHSIM, COBEPIIACMBIM APYTHMHU IEMOHCTPaH-
TaMH, TI0 €T0 CJIOBAaM, SIBIIICTCS YIIEMIICHHEM €ro IpaBa Ha CBOOOIY MUPHBIX COOpaHHUI.

49. TIpaBUTENBCTBO ke 3asABHJIO, UTO OCIIapuBaeMasi Mepa Ha cCaMOM JieJie OTBeualia «Ha-
CTOSITEIIBHOI OOIIIECTBCHHOW HEOOXOAMMOCTIY, YUUTHIBAsI, B YACTHOCTH, aIBOKATCKHI CTATyC
r-Ha D3eNIMHa ¥ MECTHBIC 0COOCHHOCTH. He BBIpa3uB CBOETO HEMPHUATUS OCCIIOPSIKOB, PO-
M30IIEAIINX BO BpEeMs JEMOHCTPALIUY, 3asIBUTEIb TEM CaMbIM BBIPA3UII UM CBOE O0OpCHUE.
Boree Toro, mo MHEHHUIO MPAaBUTEIBCTBA, BAYKHO, YTOOBI Cy[IcOHBIC MHCTUTYTHI pEarupoBaii
Ha TIOBEJICHHUE, KOTOPOE CO CTOPOHBI «CIYIKAIIETO CYJa» CEPhE3HO BPEIUT aBTOPUTETY CyIe0-
HOW BJIACTH M YBA)KCHHIO K CyIeOHBIM pelIeHusM. HakoHeI, Cephe3HOCTh IBYX HAapYIICHUI
poeCCHOHATBFHOTO JIOJTa, B KOTOPBIX OB OOBHHEH 3asBUTENb, ONPABIBIBACT IPHMCHCHHE
MPOTHB HETO CAaHKI[UH, KOTOpasi MPEACTABISICT COOOM JICTKOS, CHMBOJIMYCCKOC HAKa3aHUC U HE
HapyIIaeT MPUHIIKIIA ITPOITOPIIHOHATFHOCTH, BEIPAOOTaHHOTO B MpeneAeHTHOM mpaBe Cyra.

50. Komucceunst yTBepaia, 9To AUCIHHUILTHHAPHOES HAKa3aHKE, KOTOPOE OBLUIO OCHOBAHO
Ha BIEYATJICHUM, BBI3BAHHOM IIOBEJICHUEM I-Ha D3elIMHa, HECOBMECTHUMO CO CTPOTUM Tpe-
0OBaHMEM HAJINYHS «HACTOSITEIBHOMN OOIICCTBEHHONW HEOOXOUMOCTI» M IIO3TOMY HE MOXKET
CUUTATHCS «HEOOXOIMMBIM B JICMOKPATHICCKOM OOIIIECTBEY.

51. Cyn paccMoTpen HaHHYIO IUCIHMIUTMHAPHYEO CAHKIIMIO B CBETE BCErO Jeja, YTOOBI
OIPEICITUTh, B YaCTHOCTH, ObLIa JI OHA IPOIIOPIHOHAIFHA TIPECIICAYSMOI JISTHTUMHOM 1SN
C Y4eTOM 0CO0OTO 3Ha4EHUsI CBOOOIBI MUPHBIX COOpaHUN M CBOOOIBI BBIPAKCHHSI MHCHHIA,
KOTOpbIE B JAHHOM CJIy4ae TECHO CBSI3aHBbI.

52. TlpyHOUT TPOTIOPIIMOHAEHOCTH TPeOyeT COOMIoNCHUs OalaHca MEXIy TpeOOBaHU-
SIMH TICTICH, TICPCYNCIICHHBIX B ITyHKTE 2 cTaThi 11, u TpeOOBaHUSIMU CBOOOIBI BBIPAKCHHS
MHCHHU CIIOBOM, JKECTOM U JTAKE MOTYaHUCM JIFOICH, COOMPAIOIIMXCS Ha YIIUIAX ¥ B OOIIECT-
BEHHBIX MecTaX. CTpeMIICHHE K CIIPABEIITUBOMY OaJIaHCY HE JOJIKHO B PE3YJIBTaTe MPHUBOIUTH
K TOMY, 9TO aJJBOKATHI MOl CTPAXOM JAHMCIUILTUHAPHBIX CAHKIUI MepecTaiu Obl B MOJOOHBIX
CITydasiX BBIPAKATh CBOU YOCKICHUSI.

53. Caenyer mpu3Harh, YTO Haka3zaHUE, IPUMEHEHHOE B OTHOILEHUU T-Ha D3eluHa, Ha-
XOAUTCS B HIDKHEH YacTH MIKaJIbl AUCUUIUIMHAPHBIX CAaHKIUH, MepeunciIeHHbIX B crathe 107
Vkaza ot 9 utons 1972 r.; oHO B OCHOBHOM HMEET MOPAJIbHYIO CHILY, TaK KaK HE BJIEYET 3a CO-
0oii 3ampera, Jake BPEMEHHOT0, Ha MTPO(ECCHIO WITH YWICHCTBO B COBETE aABOKaToB. CyI, TeM
HE MCHEE, CYMTALT, YTO CBOOO/IA YUIACTHS B MUPHBIX COOPaHUSIX — B JAHHOM CIIy4ae B ICMOH-
CTpaIliH, KOTopas He ObLIa 3amperieHa, — UMEET TaKoe 3HAYCHHUE, YTO OHA HE MOXET OBITh
OrpaHUYCHA HUKOUM 00pa3oM, Jaxe JJIs aJBOKaTa, II0Ka CaM YelIOBEK B TIOOOHOM ciydae He
COBEPIIIIII MOCTYIIKA, IOCTOHHOTO MopHianus. KopoTko roBopst, ookanyemast CAaHKIIHS, XOTS
¥ MHHAMAJIbHAS, HE SBISUIACH «HEOOXOIMMOM B JEMOKPATHYCCKOM OOIIECTBEY .

Taknm 00pazoM, HMeI0 MECTO HapylieHue crarbu 11.



UCTOYHUKKU UHOOPMALLUH
U MOAE3HbIE CCbIAKH

1. Ceobo0a cobpanuii:

1. Caiit ®oHza pa3BUTHS MTPABOBBIX TexHOJMOTHH M LleHTpa npaBoBoii TpaHchopManum
(benapycs), paznen «IIpaBo HKO» — http://lawtrend.org/ru/content/nko.

2. Caiir MeXpernoHajabHOW IpaBO3alIMTHONW rpynnbsl — Boponex / UYepHozembe —
http://irhrg.ru, marepuansl no ceobozxe codpanuii — http://irhrg.ru/ourterms/1.

3. CaiiT nHPOPMALMOHHOTO areHTcTBa «ApTuKib 20» — http://www.article20.org.

4. Caiit kamnanun «CBoOoma coOpanmii — Bceraa u Besze!» — http://meetings.hrworld.ru.

5. Calfr meHTpa COACWCTBUS IPOBEICHUIO HWCCIICAOBAHUN TPaXKITaHCKOTO oOIIecTBa
«emoc» (Mocksa) — http://www.demos-center.ru, HOBOCTH IO TeMaTHKE CBOOOIBI cOOpa-
Huit — http://www.demos-center.ru/rubrics/r27, aHaIUTHYECKHE MaTEPUAIIBI IPOSKTA IO CBO-
6one cobpannit — http://www.demos-center.ru/projects/BE03 A6F.

6. Caiit Hukeropoackoro rmpaBo3amuTHOro coro3a — http://www.nhre.ru.

7. Caiit CnassHCckoro mpaBoBoro uenrpa (Mocksa) — http://www.sclj.ru, mpakTuka
ECITY — http://www.sclj.ru/court_practice/index.php?sID=152.

8. PykoBozsye NpUHIMIEI 110 cBOOOJE MUPHBIX coOpanuii / Bropo mo nemokparuue-
ckuM uHCTUTYTaM U mpaBam uenoBeka OBCE — URL: http://www.osce.org/publications/
0dihr/2007/03/23835 823 ru.pdf.

9. O cobmonenun Ha Tepputopun Poccuiickoii Penepanny KOHCTUTYIIHOHHOTO IIpaBa
Ha MUpHbIe coOpanusi. CrienuanbHbIA JOKIaa YIIOJTHOMOYEHHOTO IO TpaBaM uelloBeKa B
Poccwmiickoit deneparun. — 2007. URL: http://www.ombudsman.gov.ru/doc/spdoc/0107.doc.

10. CBoboza cobpannii B moctaHoBiIeHUsIX EBponeiickoro cy/a 1o npasam uenoseka / Perr.
H. A. 3paruna. — Boponex, 2009.

11. CBoboxna oobenuuenust: [IpaBoBeie 1 mpakTHUecKue acnekTel. COOpHUK MaTepruaios /
Wunnmatuea «[IpaBo obmectBenHbx nHTEpecoBy (PILI); BAUITY OBCE. — Ammatsr, 2007.
URL: http://www.pili.org/index.php?option=com_content&view=article&id=30083:2009-04
-07-12-37-17&catid=30007:2009-07-06-16-58-05&Itemid=30036.

12. Freedom of Assembly and Association under the European Convention on Human
Rights (Article 11). Interights Manual for Lawyers / Interights. — 2007. Asr. URL: http://
www.interights.org/view-document/index.htm?id=520.

1I. Ceobooa accoyuayuti:

1. Caifr MexnayHapomgHoro IeHTpa Hekommepueckoro mpasa (ICNL) — http://icnl.
org (Ha aHTI. sI3BIKE); MOKYMEHTHI Ha pycckoM s3eike — http://icnl.org/knowledge/library/
BrowseByLanguage.php?language=Russian.

2. Caitr ®oHza pa3BUTHS PABOBEIX TeXHOJOTHN u LIeHTpa mpaBoBOil TpaHChOpMAIIH
(bemapycp) — http://lawtrend.org, pasmen «IIpaBo HKO» — http://lawtrend.org/ru/content/
nko.
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3. Caiir MexpernoHajibHOW IpaBo3alMTHON rpynnbl — Boponex / UepHozembe —
http://irhrg.ru, marepuanst no cBodozxe accoruanuii — http:/irhrg.ru/ourterms/2.
4. Caiit kamnanuu «B 3ammTy cBoOOmb! accormanuii!» — http://ngo.hrworld.ru.

5. Caiir llenTtpa pa3BuTHs AeMOKpaTHH M TpaB deioBeka (MockBa) — http://www.
demokratia.ru.

6. Caiir PecypcHoro mnpasosammrHoro nenrpa (Cankr-IlerepOypr) — http:/www.
hrrcenter.ru.

7. Caiit OTKpBITOTO HMH(MOPMAIMOHHOTO areHTCTBa (IPOEKT MEXPETHOHAIBHOW ac-
corpann «AT'OPA») — http://www.openinform.ru; pasnmen «lema HKO» — http://www.
openinform.ru/doc/ngo, pazaen «Munroct» — http://www.openinform.ru/doc/rosregistr.

8. Caiit HekoMMepueckoro naptHepcTBa «HOpHCTHI 3a TpaxkaHcKoe obecTBo» — http://
www.lawcs.ru.

9. Caiir CnaBsiHckoro mpaBoBoro neHrpa (Mocksa) — http://www.sclj.ru; npaktuka
ECITY — http://www.sclj.ru/court_practice/index.php?sID=152.

10. CrnpaBka 06 OCHOBHBIX PYKOBOMSIIHMX HPHHIHUIAX CBOOOOBI OOBCAWHEHHS B OTHO-
IICHUW HEMPAaBUTEIBbCTBCHHBIX opraHu3ammid — http://ngo.hrworld.ru/download/rukovod
priciples. OBSE-2008.pdf.

11. CBoOona oObenAMHEHUs: TpaBOBbIE M IpakTHueckue acnekTel: COOpHHMK Mate-
puanoB / Wummmarusa «lIpaBo oOmectBenHbix mHTepecoB» (PILI), Bropo mo memoxpa-
THYECKUM HMHCTHTyTaM M mpaBaM uenoBeka OBCE. — Ammarei, 2007. URL: http://www.
pili.org/index.php?option=com_content&view=article&id=30083:2009-04-07-12-37-
17&catid=30007:2009-07-06-16-58-05&Itemid=30036.

12. Freedom of Assembly and Association under the European Convention on Human
Rights (Article 11): Interights Manual for Lawyers / Interights. — 2007. URL: http://www.
interights.org/view-document/index.htm?id=520.

11I. Egponetickuil cyo no npagam ueiosexa:

1. Caiit EBponeiickoro cyna nmo npasam 4enoBeka — http://www.echr.coe.int, 6a3a jnaH-
weix pemennii Cyna (HUDOC) — http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-
en (Ha aHMI. U Qp. A3BIKAX).

2. Caiit MununcreperBa roctunun PO — http://www.minjust.ru/ru/ECJ; npeueneHTs
ECIIY no nenam nporus Poccun — http://www.minjust.ru/ru/ECJ/precedent.

3. Caiir «EBporieiickast KOHBEHIIMS O 3alINUTE ITPaB YeJI0BeKa: IPaBo U IpakTuka» — http://
echr.ru; texcrel pemienuit ECITH Ha pycckom sizbike — http://echr.ru/documents/decisions.
htm.

4. MadopmManmoHHas CUCTEMa JOKYMEHTOB I10 PaBaM YeJIOBeKa U TeMaTHYECKHM MyOu-
karussm — http://www.echr-base.ru; apxus goxymentos ECITU — http://www.echr-base.ru/
servlet/is4. wwwmain?FormName=Main; nokyments! ECITY B iepeBosie Ha pycCKHit SI3bIK —
http://www.echr-base.ru/translation|.jsp; nokymentsl ECIIY 1o >xano6am nporus Poccun —
http://www.echr-base.ru/decree.jsp.

5. Caiit npoekra European Human Rights Advocacy Centre B Poccum — http://
ehracmos.memo.ru; mokymentel mo genam B ECIIY — http://ehracmos.memo.ru/index.
php?section=cases; myOnmukaunu — http://ehracmos.memo.ru/page.php?page=15; Oromre-

TeHb — http://ehracmos.memo.ru/index.php?section=bulletin.
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6. Caiit llentpa coxelictBusi MexayHaponHoit 3amure (MockBa) —  http://
www.ip-centre.ru;  Tekctel  pemenuii  ECIIY  —  http://www.ipcentre.ru/modules.
php?name=Pages&go=cat&cid=9; noBoctu mpaktuku ECIIU — http://www.ip-centre.ru/
modules.php?name=Pages&go=showcat&cid=14.

7. Caiitr obmecrBenHoro oowvenunenus «Cytsxauk» (ExarepunOypr) — http://www.
sutyajnik.ru; nocranosnenust ECITY — http://www.sutyajnik.ru/courts/196.html.

8. Caiit YkpanHckoro XeabCHHKCKOTO COr03a ITo ITpaBaM denoBeka — http://www.helsinki.
org.ua.

9. Caiit XapbKoBCKOH IpaBo3amuTHO rpynimsl (YkpanHa) — http://www.khpg.org.

10. e CansBua M. Ilpenenentsl EBponeiickoro cyna mno npaBam uenoBeka. PykoBosine
MIPUHIUIIBI CyAeOHOM IPAKTUKH, OTHOCsIIEHCs kK EBponielicKoif KOHBEHIINH O 3alHUTe TIpaB ve-
JIOBEKa U OCHOBHBIX cBoOO. CyneoOHnas mpaktuka ¢ 1960 mo 2002 rr. — CII0.: FOpunnveckuii
uentp «IIpecc», 2004. URL: http://www.rrpoi.narod.ru/echr/m_salvia.zip.

11. EBponelickuii ¢y 1o npaBam denoBeka. 30pannsle pemenus: B 2 . — M.: Hopwma,
2001.

12. Kommenrapuit kK KOHBEHIMHM O 3amyTe MpaB 4eloBeKa 1 OCHOBHBIX CBOOO/ M IIPaKTH-
ke ee npuMenenus. — M.: Hopma, 2002. URL: http://echr.ru/documents/manuals/Norma01/
Norma_ 01.pdf.

13. EBponeiickuii cyy o npaBam uesioBeka. 1130panubie mocranosnenus u penrenus 2001
roza. Y. II. — M.: FOpunuueckas nureparypa, 2004.

14. EBponelickuii cyn no npasaM uenoseka u Poccuiickas ®@enepanust. [locraHoBneHus u
pemenus, BeiHeceHHble 10 1 mapra 2004 . — M.: Hopma, 2005. URL: http://www.echr-base.
ru/sod-norma.jsp.

15. Apxus BeiryckoB «bromrerens Interights» Ha pycckom s3eike — http://www.hrights.
ru/text/inter/bul.htm.

16. ApxuB xypHama «BectHuk myOmmaHorOo TmpaBay — http://www.echrbase.ru/
Publications/Magazines/content.jsp.

17. Caiit «3akonsl Poccum» — http://lawrussia.ru; pestome pemennit ECITU — http://
lawrussia.ru/authority/body 59/index.htm.



U3BPAHHbIE PELUEHUA EBPONIEACKOI0 CYAA MO NPABAM YEAOBEKA
CTATbA 11 EBPONEACKOHW KOHBEHLUM 0 3ALLLUTE NPAB YEAOBEKA U OCHOBHbIX CBOG0A

PacnpocTtpaHsaetcs 6ecnaaTHo.
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